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' Whele thc phmtlff’s ancestors had enjoy ol an wllov\ ance during four
saccesswe gencrations for a. peuod extending over ‘more. than a century,

- the’ 1aga1 pmsumphon, in the abserics of the original grant,is th‘tt such
grant-was heledltfn V. )

The allO“ ance having been continued by the British Gm cmment to the
plaintiff’s grandfather fox the same reasons for which a vﬂlaoe (admitted
to be held on hereditary tenure) had been continued, and having been paid
to the plaintif®s grandfather up to his decease, and afterwards, as a matter
of course, to the plaintifP’s father, it was held that the enjoyment of the.
plaintiff’s grandfather and fathgr was proprietary enjoyment, and, as this
enjoyment had continued wninterruptedly for more than thirty years, that,
under Reg. V. of 1827, Sece. 1,0 vt'xtufmy 'mJ 1ndcfe‘=31blc title to the
allow ance had been aoqducd

HIS was an appeal fr om the decision of C. G Kemball,
" Judge of the District of Sdrat, in Ougm"l Sult No. 19‘
of 1866. ' g

The faots of the case fvﬂy appear.from the foHowmg Judg-
ment recordecl by the District Judge :—

s This action is brought against theGovernment to estab-
lish the plaintiff’s right to the continuance of a certain al-
lowance, called a P4l%hi: hak, which had been: regularly
enjoyod by the plamtlff’s anccstox s, but which was stopped

vi—lac
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by the orders of the Government on the death of h1s (the

KALTAUNRAYA plaln’(lﬂ" 5) father,

TTUKAdMAT-

Rtl\

“The defe’hdants reply tifat the action is not maintainable,

Govr or ~as the hak was not granted for service; that it was granted

BoMmpay,

fop the lifetime of the original grantee, and was liable to re-
sumption on his death ; and that, as the grant of such allow-
ances emanatos from Government, it is competont to them
to'continue or withhold payment at discretion.

“Tho issue for consideration is, whether it was competent
to the Government to discontinue-the allowance, Wlnch is-
now claimed in perpetmty

“'The plamtlff avers that his ancestors have, for hundreds

“of years under late governments, and down to the time - of

the death of his father, HukamatraiDaulatrai, which occurred
ow the 8th of January 1863, under the British Governiment,
réceived a pahnqum allowance amounting fmnually to. Rs.-

1,352 Broach currency, orin Queen’s coin Rs. 1,274-4-2,
which was hereditary. '

“The Government deny tlnt the allowance W‘LS ]_ele-
ditary.

- T propose, therefore, to consider, first, the character of
the grant, and secondly, the nature of the right by which the
plaintiff founds his claimito a continuance of it in perpetuity.

“The plaintiff is & Deshi of Broach, and as such enjoys.
undisturbed possession to the present day of a grant of land

as jaghir, to which was added, expressly for the cxnensos of
keepmg up a palanquln, tho allowance now in d1sputu -

“ Though now the duties of the Desis are ml 1 find,

from the Bombay Revenue Selections printed by ovder’ of
the Court of Directors in 1826, that they were. in older

times hereditary officers presiding. over pragands in which
the villages were divided ,—in fact the whole country was s0
completely in the hands of the Desdis, who considered their
possession so permanent, that each - family parhtmned its

- pragana amongst its members, like -the Patils of a bagd’m

Village. Lvery Desdi. n\anaoed the village of his own bdg
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as he p‘léased and in goneral they displaced the old Pétils,

" 1867.
Drsa1

_and carried on.even the interior management of cach village x i1y, /vpa4a

by means of their own' ao‘ents "The Desai was thus the-
v pe1fect master of the village, w1thout any one to check him.’
- By degrees these-Desais were reduced from: the position of
* magters. of the dmtncb to that of mere mmlstenal officers,

and the extent of thoir duties as such became greatly dirin.-

. ished. The Honorable Mountstuart Dlphmstone, President
of the Councxl, writing in 1821, cven ‘then remarked that
¢ the authority of the Deséi Itas' long since been deatroycd

-~ the British Government itself mainly contributing to this-
venﬁ by introducing the Kaméavisdar in the place of the-

“Deshis, though the latter were still recognised. As an'intro-
i ':duchon to the discussion of the question at issue, I will here
. on e, us briefly as possiblé, the  history of sarasijams or jé ghirs,

. ¢, grants of a purely - per. sonal character. made to state
- officers; civil and military. These grants were of two kinds,

~one for the performance of certain allotted duties, ‘and the

other for the maintenance of the dignity of the officer. Itis

- nob shown when the grant in this particular case was firsh
‘ }v.mad‘e , but the pla1nt1ﬂ' asserts without contradiction that it has
" been ‘enjoyed for hundreds.of years, As, thérefore, the subd
of Gujardt was annexed to the Mogal empire, if it did not
owe its ounm to the Mogals, I think T cannot ‘go for-the
required information to a better squr ce than to the minute

~of Sir John (or, as he was then, Mr.) Shore, recorded on -

the 'anbf April 1788, from whicl, where it bears on'this
) subject,,l purpbse to make certain extracts.

e After remalkmg that as traces 0nly of the ancient forms -

of the Mogal constitution were in existence when the coms

pany acquired © possession of the dewdnny,’ it was nob surpriss -

~ ing that the English should have adopted erroneous. ideas
- on the subject, and have confirmed abuses which they found
- to exist, and "that to no subject was this roflection morc
~@pplicable than to that of jighirs; M#. Shore says: ‘A Ja=
ghir is property, an appendage to a’dignity called munsub;
“which it is, therefor(,, necessary to. explain, In the Mogal

~ cmpire there are no hereditary dignities;. The rank of the

Huganar-
TRA'TA
.
Govr, OF
BoatsAy.



4

' 1867

DE

BOMBAY. HIGH COURT REPORTS.

*_nobles was conferred by special appointment from the Em-

Kansaanarys peror for life only, ond revocable at his pleasure, and it was
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estimated by the numbe ))f horse which they were supposed
to command. This command was denominated ¢ munsub,’
and a J aghn was an appendage to it. The mode of granting
munsubs and J Aghirs was first reduced to a 1egu1a1 system

.in the reign of Akbar 2 duung which 66 Munsubdirs were

raised to this dignity by the Empemr himself, or by him
at the récommendation of the Nazims of Bengal, Kabul, and
the Deccan. When the power of the Enmiperor declined, the
Nazims of the distant Soubahs, who were originally allowed
only to recommend munsubs, usurped the privilegé” of
granting J ﬁghirs, both conditional and unconditional. This
act was so avowedly derogatory to the authority “of »l'the
Bmperor, that an evasion (in the mannor - of preparing the

* sanad for the Jaghir) was practised to conceal it. Fromthe
© preceding explanation, a Jaghir may be defined to be an

assignment in land or money for the support of.a. certain

~ dignity, and for the troops annexcd thereto. . It was either

conditional or unconditional, The former implied that it
was granted for the expenses of a particular office or station,

- the latter that it was 1ndependent of any oﬂlce or sta’mon, i

being appropriated for the maintenance of a dignity, a

_ suitable number of attendants and the troops annexed to

it. In the latter case it was granted for life, or until - the

- Bmperor should please to resume the dignity or diminish it.

In the former case it existed whilst the possessor continued
in office only, and upon his removal or dismission devolved, .
either in whole or in part, upon his successor,’ and in laying -
down the circumstances to be considered in deciding on the
resumption of certain JAghirs, Mr. Shore remarks ¢ that
many persons 1i;we succeeded to them by virbue of in-

~ heritance, in direct violation of the constitution of the Em-

pire,—such has been the lenity or want of mf01mat10n of the
Butlsh Gover nment ? |

T would here fulthel note the followmo hlstm rical facts,
for which T am largely indebted to the ¢ Rds malf’ of the late

M. Kmloch I‘orbes. Afte1 Gupx at was conqueled and an-
. )
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nexed by the great Akbér in A.p. 1572, his enlightened divdy 1867
Toran Mal was deputed to effect a_revenue settlement, and AL?AZEI&“
during his visit he conferred the ((gm’oy of mumub on cer- H‘};‘;?ﬁ AT
tain of the clnefs The power of the Mogals contmued undig- - 2

turbed - until the beginning-of the 18th ‘century, when the gﬁ};ﬁf
’\Iarathas began to make incursions into, and exact tribute 4
from, Gujardt. -In 1730 Damap Gaikvdd was appointed to-
command under- the sendpati of the Mar4thd empire, and
was ennobled by the title of Samshir Bahdar. After his
death- his nephew Pilaji succeede'd him, -and. on Pil4ji’s
- agsassination (since which time.Barodd has continued in
_thehands of the GAikvad family) he was succeeded by his-
son 'Dénﬁji Démdji used to levy all the usual Mardthé
dues in Gujardt, and possessed considerable resources, ‘and
in 1751 the Peshvé , who had got him in his power, “bound
him down to the payment of a large sum .of money, and
exacted a bond for an equal parvtitivon, both of the districts
_then held by the Gaikvad family and of all futnre conguests.
Ahmedabad, the only place remaining to the Mogals, was
taken by Daméji in concert with the Peshvé’s brother
; Raghmi&bhrfmv, in 1758 ; not very long affer this Daméji died,
“and was succeeded by one of his sons, Fatesing. - The Eng-
lish then came on the scene, ‘and took Broach from its Naw4b
in 1772 ; they ceded it to Mah4d4ji Sinde by the treaty of
1783, and with him it remained il 1808, when, Mah#ddji
‘engaging In war with the British Government, it was taken
from him on the 29th of August. Fatésing Géikvad died in
1789, was followed by his brother. Govindrav, who ‘also dy-
ing, September 1800, was succeeded by bis son Anandrav:
Gaikvad. -

“Ihave deemed it ﬁecessary to glance -thus cursorily at

a brief portion of the history of Gujart, as the plaintiff has
put in certain documents, which he styles' sanads, relating to
the allowance which he now claims, the earliest purporting
o, ’have been issued by the great Damaji Gaikvadin 1754,
and the last by the Sinde Sarkar in 1786. I W1H ‘refer to

‘these documents hereafter. :

e witnesses ploduced by thc plaintiff spcaL 1m1nly
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to the ficts of a- palanquin baving been maintained in the

Kanva/nea'va plaintiff’s fanuly, and of, his ancestors- havmg regularly re-"
HurAMAT- - 50ived a palanquin allowaé)ce, but these are virtually: conceded

RA'YA
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Govr. or
BoMBAY,

on the part of the defence, so that I need not dwell:on this:
evidence. ’ '

« For the defence there are ‘two pliﬁin‘ll witne‘s‘ses;" the

_‘ Daftmd e of the Collector of Strat, and the Judge of the

Court of Small Cauaes at Ahmedabad, who were ‘both
formerly employed on the Indm Conimission. These Wit
nesses concur in thinking that the allowance under considera-

“tion was not hereditary, and apparently draw in this respect

a distinetion between service jahdgirs and pers sonal jahdgirs,
Mr. Gropalrav further saying that, if on the face of the mnad‘
a hak is not her ec'htaly, it.must be regar rded as pelsonal by.

‘which L unclel stand him to-mean a life-grant.. hey both

mamfestly use the word ¢ pelbonal’ to dlstmwulsh the allow-
ance from a service grant, which they seem to thmk is of
neceasﬂsy “watan)’ 1.c., enJoyable for evel Possﬂoly their
conclusion on this question is derived from the distinction
which Government itself has permitted in deahng with ' the
question of Jahagu's, but - that jahdgirs of all kinds. were

essentlally grants to the person, or life- grants, I thmk thcn
history sufficiently shows,- borne out as it is, genelally, by
the recorded opinions of such authorities as the Honorable’
Mountstuart Elphinstone, the Honorable Mr. Warden,-and

Captain Cowper. See the correspondence ~by the Indm
‘Commission on the Dakhan sar anjams (Bombay Govel nment
.Records, No, XXXI., New Series). ' :

. “Mr, Warden thus expressed himself i—¢ A saranJam was

40f two kinds, one, called a Fronj Saranjim, was a grant of
: land from the sovereign to a noble; to enable Inm to. suppow
la contingent of . troops, with which ho ‘was bound’ t6 take

the field Wlth his Jord paramount ; the othel, called ‘& Jab
saranjdm, was a distinct grant to:the same noble to
maintain due state and dignity as a fendal chlefbam Bo»,. '
grants were personal, and held on life tenure only.-. While,
then, an infm was a gift to the poor for his mamtenance, a
saranjam was an assignment to a noble for his dignity j while
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the indm was a gift for ever, tho saranjim was an assignment ‘_1867
resumable ' ab pleasure, and never continued for a longer ¢ Ag,fg; N
period. than . the- life of the gmnt( ,5-while the #itle of an” 3111;;{:;;:3
indmdér was upheld by his title-deeds, the only title of & - w

Goyvr. or
saranjamdar was the favour of his sovereign, and it is, there~ - Boyar,
fore, as great a misapplication of terms to talk of an here-

ditary saranjdmd4r as it is to tallc of an hereditary pension,”

“ Captain Cowper, in replying to this, pointed out an
omission onthe part of Mr. Wardon, w ‘hich must have heen
madvertent of o third and 1mp01tant descmptlon of ‘saran-
jam, that 01antcd to civil ministors and others of the non-
military classes. He al$o asserted.that Mr. Warden was’
- wrong in stating that savanjims were never hereditar Ys

naming in support of his asser tion two such instances, and
‘remarking that Mr. Elphinstohe had spoken of the existence

of hereditary saranjims when explaining to the Courb of
Divectors in 1838 some of the: general principles upon
-which he had in 1819 ‘recommended to the Governor ‘Greneral

* that the Dakhan saranjém should be continued. " Mr.
. Elphmstone thus wroto :—‘ The maintenance of many of the -
Chiefs in their possession was celtfunly suggested, as sup-
- posed by thé Governor General, for the purpose of avoiding

popular dlscontent, and preventing the too mpld fall of
great families,. but in other cases it msted in the belief that

the holders were entitled of right- to their possessmn.
" Where o jahdgir was by the original grant made hereditary

in the family of the g;antee, there could beno doubt o&f the -
right of the .descendant ; but where there was no such grant

(as was the case with almost all the jahdgirs) the right rested

on -different. grounds, arising from the tenure of jahdgirs

(or sar'm.]ams, as they are call ed by the Maréthés).’-

. % A jahagir made hereditary by original g'rant is ‘shown’
by the correspondenco to have been of exceedingly rarc
“’UC’gurrencc, and. the . proposition, whick Mr. Elphinstone
made, or. is supposed to have made; in respect of the Gov-
ernment, declaring certain ‘]ahagus to be thenceforth heredi-
tary, in his lotter of the 25th of October 1819, was not con-
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curred in; the Government . of India rémarking “thus :
¢ With reference to thoé&zgrants, ‘which it is proposed to make
hereditaryy the Goverrdlr General in Council doubts the

“policy of making any grants hereditar y which may justly be

put on the footing of life grants. By keeping them - as life
grants, Government is by no means excluded from the power
of rencwing them, if it should be found expedient to do so,
and cvery renewal will be a fresh act of gracs, conferred on

“the “individual receiving it: but by now declaring these

grants'to be hereditary, Government would be precluded
from both resuming its rights, when it might‘be‘ necessary
to do so, and from conferring favours on the descendants of

the present grantees, and would thus be deprived of a pro-

bable source of future improvement in rovenue, and every

_other branch of civil administration, as well as of the means

of Wlmnng w*tachment by personal obhO’atmn

“To this _the Govémment of. Bombay, of - Whiéh Ml .
Flphinstone was then at tho head, replied, on the -11th of '
May following, thus: ¢ Independent of the Cons1delatlons '

~which determined the original amount of the - grants, and -

appear to the Governor in' Council to be: still in force, almost
the whole ‘of those grants have now been issued, and the
individuals have been t\old- that they will enjoy them' for life.
No grant of any deseription has becn declared hereditary ;-
the distinction in the list of jahdgirs transmitted to the
Supreme Government, into hereditary and for life, being

intended as' a suggestion for the futyre regulation of the

Governmont but having in no instance been communicated.

_to the party concerned. The Governor in Council is of .
. opinion that the grants marked hercditary should be con-

tinued to the heirs of the present occupants : but he en’mrely
concurs with His Excellency tho Most Noble the Governor
General in Council in respect to the expediency of _Tenewing

~ the grant on the de%th of cach incumbent., = Government . wﬂl;

indeed be a liber ty to exorcise its dlsmet]on n glanbmg or

' thhholdmg the renewal on such occasions, except in the

case of what is termed P4dshéi grants, which the Governor
in Council conceives ought in all cases to be renewed : and
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'

of the more ancient grants, by the Rajds of Satard, which __ 1867.
should be treated with similar attention. KAIBI‘?;:;:A/YA
. - e W . v _HUf(/AHAT-
« The‘ Pidshai grants I take to ihean those of*the Mogal _ M;’}:
emperors, and the holders of these 'and the more ancient . Govr. or
Satarh grants the British Government were pleased to de- Bowmax.
clare entitled of right to an hereditary tenure not (in general)

by express. grant, but by length of possession’; thongh in

doing so they drew a marked distinction between' grants to

civil ministers and - others of the non-military classes, and

‘those to the military-chiefs, Mr. Elphinstone thus speaking

in paragraph 33 of his despatch No. 78 of the 18th Jane

1818,  With respect to the old military jahdgirddrs, I would

by 10 means recommend the resumption of their lands on

the death of the individual ; those of civil officers, or new
jahégirdars, may more A_pr'operly be lessened or entirely
resumed.. '

“Why a distinction was drawn between a service or con-
- ditional jahagir and the personal or unconditional jahhgir
it is not now my business to inquire: which grants should,
and which grants ‘should not, be declared hereditary, was
purely a question for the consideration of the State; it is.
Sufficient for me to note here that all jahdgirs weve, strictly
speaking, personal, 4. e., held on life tenure only ; and that
unconditional Jahaglrs espemally have always been treated
by the paramount power as life- grants, each renewal being
a fresh act of grace, unless the sanads relating to them con-
tained distinet words of inheritance.

"I will now consider briefly “the documentary evidence
which the plaintiff has put in, which consists of an extract
(paragraphs 1 and 16) from Mr. Secretary Gootwin’s letter of
the 7th of February 1808, to the Revenue Commissioner ab .
Broach, sanctioning the continuance to Daulatrdi of the
palanguin establishmeént, with sepoys’ and peons’ allowance
~frogn the beginning of the current Miug 's4l 7 eight orders
from different Gaikvads, and one from Sinde Sarkar to
MAmlatdars for payment of the palkhi allowance to Desiis
Bhikéridds Jamiyatrhi and Daulatréi, and the Queen’s pro-

v.—~24c
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clamation to her Indian subjects at the close of the mutiny.
The plaintiff argues upon these that the grant was here-
ditary, as shown by the’ “Y3e of the word ‘sudimat’ in the

_sanad 1ssued by Damaji G4ikvéd in 1761, and in that of the

Sinde Sarkér dated 1786 ; that the Government of Bombay,

“ by its orders of the 7th of February 1808, confirmed this grant

to his grandfather Daulatrdi ; and that Her Majesty’s pro-

clamation proves the illegality of now attempting to inter-

fere with it. But I am of opinion that what the plaintiff
designates ¢sanads’ are nothing more than orders for the-

punctual payment of the allowance to the individuals named
" therein respectively. ‘I gather this from the general tenour

of the documents, and from. the fact that the 2nd, 8rd, and

- 4th (in the first of which appears the word ¢ sudimat’) were

;ﬂl issued in 1761, 1762, and 1768 respectively, by the same .
Géikvad Dam4ji, in favour of the individual Desai Jamiyatrai.

‘As regards the word ¢ suddmat,” on which so much stress

is laid, and which, as I have said, occurs in the docu~
ment “of 1761 and a second time in one of 1786, I-find,
upon the evidence of Mr. -Gopélrav, a Marathi scholar of
great repute, that it conveys 1o meaning of hereditary
tenure, or continuance in peri)etuity, but means simply
“ without objection,’ ¢ without molestation.” ~The recurrence
of the words in several of the orders, ‘you’ (speaking to the
Mamlatdars) € are not to require a fresh order each year,”
fully bears out this view. -

~ “Iam of opinion, therefore, that the plamtlﬁ" has failed to
esfcabhsh that the grant was hereditary prior to the accession
of the British rule, and that, as to what followed after the

“year 1803, there is no evidence that the Bombay Govern-

ment, either directly or by implication, ever consented to
regard it as such. On the contrary, -the correspondence of
the Grovernment‘at those early times shows beyond a doubt
that this was one of the allowanc'es which they intended

_uniformly to consider life-grants, to be resumed ab plea%ure

“ Whether or no the Government ought to have regard to
the length of time the allowance has -been enjoyed, is a ques-
hon of State, and, as such, quite beyond the Court’s consider-
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ation, but it is dlear that, from the fact of its having been
continued as an det of grace, the long enjoyment of itself
gives the plaintiff no title.

““The conclusion T come to is, that there is no right resid-
ing in the plaintiff which he can enforce in a court of law ;
and I, therefore, throw out the claim, with costs on the
plaintiff.” = | .

The appeal was argued befme TUCKER and GIBBS, JI.

Pﬁgot (with him Néndbhdi Haridds) for the appellant

White (with him Dhirajlal Mathurédas, Government

Pleader) for the respondent. \

Tucker, J. :—The plaintiff in this suit, Deséi Kalyéntiya
Hukamatrdya, has brought this action-against the Govern-
ment of Bombay, to enforce the continuance of the payment
of an annual allowance of Rs. 1,274-4-2, styled a pdlkh;
allowance, which, he stated, had been granted hereditarily to
his ancestors by former Native governments, and had been
continued by the British Government-up to the death of his
father, on the 8th of January 1863. He, therefore, prayed
for a declaration of his right to the allowance in future, and
for arrears from the date of cessation of payment.

The defence was that the allowance had not been granted
heredltarlly or for service. That it was a personal allowance'
to the or1g1nal grantee, which had been continued to the
grantee’s successors individually, as a matter of “indulgénce,
and not of right ; and that the Government were not bound
to continue the allowance after the death of the last holder.

The District Judge of Strat, C. G. Kemball, who tried

" the original suit, was of opinion that the plaintiff had failed

to establish that the allowance had been granted hereditarily,

or that he could demand its continuance as a matter of right;
and he, therefore, decreed for the defendant with costs.

~ A appeal M. Pigot, for the appellant (plambxff), has
contended that it is shown by the authorities cited by the
District Judge, and by the evidence of the witnesses produced
by the Government, that allowances of this character wero in

11

1867.
DEesant
KALva'Nea'ys -
Hugamar.
RA'YA
.
Govr. OF/
Boaxsay,



12

i 1867
Dgrsa

BOMBAY HIGH COURT REPORTS.

some instances graated hereditarily ; that the original grant

is not forthcoming, as the go-called ¢ sanads,” which have
Karya ‘IRA rA g 3
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been recorded, are not™ y«izmts or deeds addressed to any
of the plaintiff’s ancestors, but are orders to the district
authorities for the payment of the allowance to the successors
of the original grantee, and that there are words in some “of
these orders which show that the allowance was continued

to the several successors of the original grantee as of right;

that from this long -enjoyment by the several heirs of the
firgt ‘holder, the Judge- should have presumed that the
original grant was hereditary, as nothing had been brought
forward to rebut this presumption ; that, further, it was clear

¢ tha# the British Government treated this grant as hereditary
-in 1808, as the pdlkhi allowance was then continued to the
~ plaintiff’s grandfather, Daulatrai, in the same manner as the

ndm village of Kalam and the Deséi’s other allowances,
which are not disputed to be held. on hereditary tenure, and
the said allowance was continued to the’pl&intiﬂ”s father,
Hukamatrai, on Daulatrai’s death, without further inquiry

“or order, and this uninterrupted enjoyment by the plaintiﬂ' 8
‘grandfather and father from 1808 to 1863 would alone, under'

Reg. V. of 1827, Sec 1, give the plaintiff a plesomptwe
fitle.

Mr White, for the Bombay Govomment has. argued on

. ’phe other hand, that the * sanads,” which have been pro-
- duced, are the only grants which have been ever made, and
~ that they show that the allowance was simply personal, and-
- had never been conveyed to any of the holders and their
~ heirs; that the subject-matter of the grant forbids the sup-
. position of its being émything but ioersonal, and that no pre-

sumption could be founded upop the long enjoyment of the
plaintiff’s ancestors, as the origin of the title ‘is ‘shown,‘ and
the continuance of the allowance to the several successc;rs
of the original grantee was & matter of grace and favopr,
and not of right. k

Tam unable to concur in the ‘conclus'ion at which the
learned District Judge has arrived, which appears to. me to
be opposed to the weight of the evidence recorded. He
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seems to have considered that the allowance, which admiﬁ-

’tedly has been enjoyed by the plaintiff’s ancestors for four K
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generations, was appurtenant to a*‘i}iﬁagm of whigh, to use ¥Huxauar-

hig own woréls “ plam‘mff enjoys undisturbed possession to

the. present day,” but that it was O*ranted for the mainten -
‘ance of the dignity of an office, and that consequently, in

accordance with the opinions expressed in +the published
reports. of several eminent Indian statesmen, which he
recites in his judgment, it could not have been in its . omgm '
more than a personal or life grant; and on this -ground

alone he would seem to have réjected the claim. I think
this was not a proper way of dealing with a claim like the
present one. - The opinions of Indian "statesmen so learned
and. distinguished as the late Lord Teignmouth and the
Honorable - Mountstuart Elphinstone, with respect to the
practice and policy‘ of the Mogal emperors, and of other
Native sovereigns, who ruled in Hindustan prior to the

establishment of the British empire in India, though entitled -

to greab respect, are of no judicial authority, and, in a cotrt

of justice, should not have been allowed ﬁq prevail against .
the positive evidence of facts, and the legal presumptions

which arise upon these facts.

‘In ‘addition, it may be observed that the reports, from
which the District Judge has made extracts, admit the exist-

ence of many exceptions to the theory that all jahagirs, or

grants of land, or money, for the maintenance of an oﬁice, or
for the support of the rank and dignity of privileged persons
were for the life-of the original grantee only. As might
have been inferred d priori, the acts of despotic and- arbi-

trary governments with respect to such grants were not uni-
form. To this fact, the records of this court and the reports -

-of the High Courts in each of the Presidencies, and of the
Courts of the Sadr Divdni Adélat to which they succeeded,
/bear abundant - testimony, and it has frequently been

~lzadared from  this bench, with respect to jahdgirs and

other analogous grants, that mo general rule can be laid
down regarding them, and that the rights of* persons to
whom such grants have been made, and of their heirs and

RA'YA
V.

Govr. oF

Bomsay,
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. representatives, must be determined in each particular case
by the language of the deed by which the grant was con-
ferred, or, in the absencdipf any such deed, by the surround-
ing clrcumstances

Whab then, are the facts and circumstdances established
in this suit ? . ' '

The first fact; which stands forth prommently, ig that, under
the rule of the Marathés, allowances identical with the one

~ of which the plaintiff claims the continuance, were granted

hereditarily to officers-in the position of the - plaintifi’s an-
cestors. This is proved by the defendant’s witness, Mr.
Gopdlrdv Hari Deshmukh, the present Judge of the Small
Cause Court at Ahmed4bad, who, being himself an hereditary
district officer, admits that he is the recipient of a palkhi
allowance conferred upon his ancestor heredltarﬂy by a
sanad from one of the Peshvés. He states that he does not
remember another instance of an hereditary pdlkhi allowance ;
but the fact which he admits iy sufficient to destroy the in-
ference drawn by the District Judge, namely, that the natute
of the allowance precluded the supposition that it could have
been granted hereditarily. It is to be regretted that this
witness was nob examined more particularly, and called apon
to produce the sanad to his ancestor, as it would have shown
the manner in which hereditary grants were made by the

, Maréathés, and the terms used in the deeds by which such
_ grants were conferred. ,

The second fact, which is defnonstrated by the document-
ary evidence, is that no deed, which can properly be treated

as an original grant from a Native sovereign to the plaintiff’s

ancestor, has been produced. The papers (exhibits 3 to 11)
filed by the plaintiff, though styled sanads,” are clearly
not deeds or conveyances by the several Géikvad . princes,

under whose names and seals they were respectlvely issned,

to any ancestors of the plaintiff. They are simply orders
from these thieftains to the then ex1stmg district officers
and their successors, reciting the complamts and demands of
the plaintifi’s ancestors, and directing the continuance of the
payments Whlch! bad hitherto })een made to them in- their
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capacity of district hereditary officers. It may be ‘that it
was nof the ordinary practice of Maratha rulers when making
grants of land, or of money, to «ggécute lformalw deeds, or
writings to the grantees, and that the orders issued to the
district.authorities, reciting the grants which had been made,
were, in accordance with the usage of those days, the sole
memorials of the gifts, or concessions, to which they referred ;
“but the defendant has produced no evidence to prove the

existence of any custom of this character, and in the absence

of such testimony, a court of justice would not be justified
in frgaating these so-called sanads as the original deeds by
‘which the allowance was conferred upon the plaintif’s an-
_ cestors, or in holding, as there are no words in these papers
* which specifically declare that the allowance is to be con-
tinued hereditarily, that such was mot the character of the
original grant. These papers, which are acknowledged
to be both genuine and authentic, clearly prove that the
palkhi allowance was paid by order of Damaji. Gaikvad,
so far back as A.D. 1754, to Bhikéridds, the father of Jami-
yatrai, plaintif’s great-grandfather, and that, on the death of
Bhik4ridds, it was continued to his son Jamiyatrai, and, after
. the decease of the latter, to Jamiyatféi’s son Daulatrdi, by
different orders from DAm&ji, Fatesing, and Govindrdv Géik-
vads, and that, after the conquest of the Broach pragani by
the English in A. p. 1772, and its cession to Mah4d4ji Sinde
in A. . 1788, it -was continued in A.D. 1786, by an order of
Sindia’s government. In the orders made by Daméji Géik-
v4d in A, D. 1761 in favour of Jamiyatréi (exhibit No. 4),
and by Govindrav Géikvdd in A.D. 1745, on the death of
Jamiyatrai (exhibit No. 10), there are expressions from which
it may be inferred that the continuance of the paymeunt was
directed as a matter of right, as well as a matter of favour.
The allowance is referred to as the property, not of the de-
ceased holder, but of his successor, and it is ordered to be
continued “sudédmat,” which under one interpretation means
a3 of old,” and under another “ without molestation.” In
exhibit No. 6, ag order made by Daméji Gaikvad in A, p. 1768
‘in favour of Jamiyatrai, the allowance -is described as  the
amount of pdlkhi expenses, which has been entered as an

\ . . »
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allowance to Desdi- Jamlyatrm Bhlkdrldﬁs, of the pragané

Karvawpa'ys 86 aforesaid, since the ancient tiime of wealth (prosperity),
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the same and the mardv\g;ﬂlage Deshi Dar Dastur, Gumasté,
in the aforesaid pragand,-are to be respected, and, by causing
the same to be paid, you are to maintain dignity.” In the
‘order of Mah4d4ji Sinde in A.D. 1786 in favour of Daulatrii
(exhibit No. 11), it is seb forth that the said Daulatrai had re-
presented that the allowance had been conferred and con-
tinued by Daméji Gaikvad, and had been further continued
through thé intermediate administration of the English, and
it is farther directed. that the allowance should be continued
in consideration of prévious enjoyment. There are words in .

the order which indicate that Daulatrii’s claim was allowed'

as much on aceount of ancient enjoyment as out of kindness
or for reasons of public policy, and ‘it appears to me to be a

 fair construction of this document, to say that the demand
of the applicant was complied with on considerations both of

JuSthG and of expedlency

‘We next come to ‘ohe dealings of the British Government
with the plaintiff’s grandfather after the second conquest, in
A, 1808, of the territory out of the revenues of which this
allowance has been paid. An extract from a lgtter has been
put in by the defendant, dated the 7th of February 1808,
from R. T. Goodwin, Hsq., Secretary to the Government of
Bombay, to Messrs. Guy, Lennox, Prendergast, and William
Steadman, members of a Revenue Commission at Broach
(exhibit No. 84), in. which it is stated as follows :— '

“ Paragraph 1. In view of the period now at hand for the
formation of the curr(’ant‘ year’s Jammébandy, T am directed
to furnish you with the following remarks and instructions
on the subject of your very valuable and sa‘msfac’cory report
of the 81st of May last.” C

“ Paragraph.16. Proéeeding next'to the Deséis’ allowances,
the village of Kalam, or (as written in the sanad) Kallab,,
is confirmed by Government, as you recommend, as is, on-the
same grounds, the palanquin estabhshment with sepoys’ and
peons’ jmnowmn_ce to Daulabm; from the beginning of the
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current Mrug sil, bub without arrears for the time the same
lmve been suspéndec ”

-From this document it is clear ¢t the joalﬁ]w allowance -

was contmued to Daulatrhion the same grounds as the indm
estate in the village of Kalam or Kalab, to which the plaintiff

has succeeded as heir to his father, and his right to which is -

_not disputed by Government. The exact grounds on which

this concession was made are not apparent, as the defendant -
\ ha_s omitted to produce the report of the Revenue Commis-

sion, in whose reasons for the pelpetuatlon of the payment
the Government of the dwy declared their acqmescenee
~ The withhioldal of this document, which isnot alleged to have
“been lost or-destroyed, and the production of which -was
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“applied for by the plaintiff, has not been satisfactorily ex- |

plained ; and the omission to produce it is a very-significant
fact, from which it may justly be inferred that the real
ground for-the continuance both of the village and of the

annuity was that the plaintiff’s grandfather was  held -

to have established an heredmal y right to each- of these
items of property. - This view is further conﬁlme& by the
action of the rovenue authorities on the death.of Daulatrdi
in a. D, 1828. At that time mno investigation appears to
have been made, ‘and ‘the payment of -the allowance was
continued to the plaintif’s father, Hukamatrdi, without
mte1rupt10n up to the- date of Hukamatlal s death on the
8th.of Jmuary 1863. No doubt as to, Hukamatlal s right
wounld seem to have been raised till 1856, when an inquiry
was instituted by the Inim Commission, and on the report
of the officers of that commission, two of whom have been
examined in this soit, the Government decided, under date
the 8th of November 1861, that the allowance should cease
on the death of Hukamatrdi. Ab that date, however, the de-
ceascd. Hukamatrdl had, under Reg. V. of 1827, Sec. 1, ac-
quired a- presmiptﬁze right to the allowance, as he had en-
Joyed it as a proprietor for upwar rds’ of thirty- years. There
Y% ho pretence for mymg that it was continued to him after
his father’s decease asa mattm of favour. It was paid to him
as o matter of course, in consequence of his supposed right
S ve—3Ac
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s successor to his father, and it was too late, after the pay-

Kitraenavs ment bad been made for more than thirty years, for the

- Government to attemptiyy place any limit on its continuance
to Hukamatrdi or his heirs. It has been contended that -
the fact that Hukamatrdi’s right was questioned in 1856,
and made the subject of investigation, was sufficient to pre-
vent his-acquisition of a prescriptive title. In this view I am
unable to acquiesce, as there was appar ently no- stoppage of

: _the payment of- the allowance, or any intimation that-the

"Government denied the plaintiff’s proprietary right, till 1861,
by which: time the possession required for the perfection.
of a prescriptive title had been completed; but, even if it

- be conceded that the enjoyment as of right was interrnpted

" by the inquisition which was commenced .in 1856, yet, on

that date the' title of Hukamatrdi was beyond dispute, as
the uninterrupted enjoyment of himself and his father since
1808 had.- then exceeded thirty years. That the ergoyment'
~of Daulatrdi was of a proprietary character is, I. think,
_shown by t‘hefte1mg of Mr. Goodwin’s letter, as- the allow-.
ance is continued for the same reason as the village, and if
there be any doubt on this point, by reason of any il}np’érf'éc-z
tion or incompleteness in the terms of the order, it must be
determined in favour of. the plaintiff, in consequenbe “of the
:faxlme of Government to produce a document, which would
have ﬂllOWL a full light upon the tlans'wtwn in a.p. 1808.

Tn & contention between the repr esentatives of the T uhng
power in a state and an individual citizen, the keeping back

- of any document which may exist in the public ar chlves and

which is caleulated to explain, or make clear, the for mer ac-.

. -tion of Government in relation to any matter on Whlch the

~parties may be ab-issue, is a practice which cannot be too
‘ stl ongly repr ehended.

- I consider, then, tlmt the plamtlﬁ‘ is entltled to succeed n
“this suit—

1si—Because, in the absence of the original deed of gon-,

..veyance or grant, the long enjoyment of the plamhffs an-

cestors during four generations succes%woly, and for a peuod
.of more than'a century, creates a legitimate presumption that
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the" allowance was confened on the ongmal gr antee amd h1s' 1867.
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2ndl J—-—Because the unmterruptud e1130yn1ent of the plam- H;?i KAT

tifP’s grandfather and father, under the order made by the Gove: oF

- Government of Bombay on the 7th of February 1808, which = Bowsir.
~extended from that date to the commencement of 1856 gave

E to the plaminff a statutory ¢ 'md mdofoasﬂole t1tle o

On' these grounds I would reverse the decree of' the”
Dlsh et J udge, and declare the plaintiff entitled to the allow-
vance ‘mentioned in the plaint from the date therein - set
 forth, and also to the arrears claimed in the said plaint, with
interest, and I would further direct that the defendant pay
_all costs. of the sult both in thls court and 1in the comt'
_beloW o ' . ‘

‘The 1earned ‘counsel for the defendant has urged very

“ strongly that it is in the public interest that the Government

“should resist claims which, if admitted, would create a per-

-manent and perpetual charge on the revenues of India, and

in this view I concur tothe extent that such claims should:
not be allowed without striet and ca1efu1 »scrutmy

But in the  present mstamce, it would be carr ying the
.doctrine too- far to hold that a wegard for the general good -
JI]Stlﬁed the dlsturbance, in ap.. 1861, of a sottlement,
apparently equitable, which had been 'made in A.p. 1808 .
after deliberate investigation; and had since then been acted
upon uninterruptedly for forty-eight years. B

Gisas, J, :—The facts of the case having been fully set out
by ‘niy learned colleague, Mr. Justice ' Tucker, it-is mnot
necessary for me to note thém otherwise them in my ﬁndmn
on the merits of the case. ‘ '

‘ Thele are two pomts whlch arise, and on Wthh I thmk it
right for us to record Judgment (1) whether the plaintiff has
establlshed his claim ; and (2) whether there is not a pre-

_seriptive title made out; which, under Reg. V. of 1827, Sec.
1, will give the plaintiff his claim against the Government:
irrespectiv.o'of the facts. ~ I will commence with -the former,

' as, should this case go in’ appeal to the Privy Council, a
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finding on facts may@oésibly prevent the necessity of a -
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ments filed»in the case. LN

The grant in dispute appears to have been made by Dé-
méiji Ghikvad to ‘Bhikéridas; the ancestor of the plaintiff in
the-direct line, in 1754 {exhibit No. 8) ; the nexb document
‘(exhibit No. 4), dated 1761, is by the same Gaikvid in favour
of Jamiyatréi, the son of Bhikéridés ; No. b, dated 176162,
is also by the same Gfikv4d in favour of Jamiyatrdi; exhi-
bit No. 6, dated 1767-68, is similar to exhibit 5, bub contains

allusion to the infim village as well as the pdlkhi allowance,

The next exhibit (No. 7) is by Ddméji Géikvad’s son” and
BUCCOSSO, Fatebmg, datecl 1772, in favour of Januyawmz

" The sbove documents allude to the palhhz allowance, but

~ exhibits Nos. 8 and 9 relate to the grant of several sli-
‘bandis or peons, granted appavently by Tatesing Géikvad

in exhibit 8; and continued by his - son G‘rovmdmv (nukvad

" in exhibit No. 9. " Exhibit No. 10 dated 1774, after naummg
~ the. fact of Jamiyatrai’s death, directs the payment of the
. palkhz and shibandi allowance to his son Da,ulatml

The nature.of one and all of the above documents i the:
same;- . They are not in themselves sanads or mants by ]i
the ruler to his subject and servant, but they are orde;s
from the ruler addressed to his local revenue officers for the
payment of ee1tam allowances which, by the wording of ex-
hibit No. 7, may be fairly supposed to have formed the sub-

. ject of a formal grant or sanad, and- they show an umntex-

rupted payment of these allowances to three generations, viz.,

' ‘Bhlkau&as, 111s son Ja amiyatré ‘u, and his grendson Déunlatrdi.

Exhﬂom No.11i is of & different nmtule Wars and dlstmb-

- ances had caused a change of dynasty, and Mahh d4ji Sinde
~had become, by’_ cession of the British Government, ruler

of this part of Gujardt, On apphca,tlon by Daulutrm, “this
Clnef divected the revenue officerd of the Broach" plagana
that the payment of the pélkhi and other allowances, which
hadbeen granted to his grandfather, should be contmu.ec"

- to Daulatrdi,
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There .arc no more documents - produced until aftor

Augnst 1803, when the British again captured and obtained

possession of Broach. © Exhibit Né)‘ 60 is the firab paper in

any way connected . with the British Government, and this -

would - appear to be an acknowledgment by ]j@ulatréi of
‘having received the pdlkhi and other allowances.. The next
exhibit, to which T shall refer, is No. 84, svhich is an extract
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from a letter addressed by the Secretary to the Govenmmn*L to

the Revenne Commissioners, and is dated 7th February 1808,

in which is recorded the confirmation by the Government of
the payment of the pmlanqum establishment and sepoys and
" other allowances; on the same grounds as those on which, to
the same Deshi, the village of Kalam had been confirmed.

i " This Desdi Daulatrai is said to have died in 1808, and
his son. Hukamatréi succeeded, and he, up to his death in
Jdnu'uy 1863, teceived the same allowances without, as is
' shown by the Collector Mr. Oliphan?’ s Reporb (exhlblt No.
88), the Government meking any qepma,te order :—in other
wor ds, it was evidently continned as a matter of right. -

An e*zamum’mon of all these documents- shows cledrly to
my mind that the palkli allowance was received by father
and son through threc generations, from 1754 to 1863, and the
sepoys and peons from 1778 to the same date, and further
that from the date of the confirmation by the British

Government in 1808, both were received by two generations,
without any interference on the part of the Government,

_extending over a period of about fifty-five years.

" T would now mnotice that portion of exhibit No. 84 in
which allusion is made to the village gra’nted in indm to this
family. - From an appeal 3 lately before this court, it appeared
that tho village. in question was conferred on’ Daulatrdi
~and his heirs in perpetuity ; -construing, therefore, the 16th
paragraph of Secretary Mr. Goodwin’s letter by this light,
it svould appéar that in \_1 808 the palanquin and shibandi

allowance was also conferred on a similar tenure; the words

bemg, o the V1lla0'e of Kalam is confirmed by Government

* S A. No b/ of 1867, 4 Bom, H. C. Rep., A.C.J. 189,
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Some argument took place ab the bar on the mtuw of
these exhibits; and it was suggested that they did not prove
the nature of the grant, and that we could not, therefore,
decide that the allowance ‘was one made in pelpetmty But

T think that the case, as allowed by Mr. White, must be de--
" termined on the COIlth’llCthIl of the docoments; and the ad-

mitted acts of the paltles and having-most car ofully consl{

“dered both these pomts, I'can come to no other conclusion

but that there ig str ong. ‘evidenco that a sanad ‘had been
granted, while the acts of the British Government in 1808
and in 1828 cleaﬂy indicate that they considered it an heredi--

‘ tmy grant.’

It may’ be mxd thab the absence of the original sanad is.
not accornted for; but I think in Jjustice that a change of”

" government on thr ee oecasions, and the disturbed state of the-

country,.which is a matter of hlstmy, would alone suffice to

. explain this absence ; ‘but T may also-add that T am the less
_concerned on this point from the conduct of Government

in 1efusmg to pr oduce the papers on which their decision in
1808 was based, and on which my learned br other has com-.

' 'mentedj

i-A I.h’@ve;;n;)ﬁ alluded',ito_ Mr, GOpz’llré’xV Hari’s 'de:p(jsiti‘oﬂ, s

~No. 58, for it is after all hothing more than a Tather boastful *

statement that he believes he alone is the possessor:‘ofa
sanad for an hereditary pélkhi allowance,—a statement of no -

Cvalue. as evidence, save in.showing that such a thing may pos-
'_Slbly exist othermse than among that w1tness 8 mummentq

- The more I examme the case, the more certam I feel that

the plaintiff has a good case on tho merits, and I, therefore,'

ﬁn& that he has o oved his cleum

On the second pomt I find thwt there Was an umntelrupted

. enjoyment of this. allowance for more than fifty-five years

between thc date of the -confirmation. of Govelnmenb m
1808 and the deatl of Hukamatréi in 1863, without’ ‘any
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re-Qrant, by Government, but, on the. other hand, by a con-
tinuation. of the grant as of right to Hukamatrhi on his
father’s death ; and I am, thereforfi unable to arrive at any
‘other conclugion than that Hukamatral, and in consequence

the prosent plaintiff, has acquired a preser iptive title under’

‘Reg. V. of 1827, Sec. 1 :-and even if this were not the case,
I thmk as I have above shown, "that the plfuntlﬂ’ Would be
entltled to a decree in his favour on the memts

, Under these circumstances I would revelse the Dls‘mcf
uudge s decree, and award .in favour of the plmnulﬁ" aig.
-claimed, with all costs on the respondent, the Government.-

Deeree reversed,

— e

‘Ié’17é62'6?-l Appeal No.v 21 of 1868, .

- Tan COLLDGTOR of KHEDA .. viniiianne, 4ppellam‘

HAmsnA\mAR TIKH[ el al.... Respo ndents,

Temple Allowance—»Prescrzptzon——Presumcd Hered:tayy Grant—Reu V
: of ]8’/, Sec 1,

\Vhele a chmtable grant in cornection thh a temple was ploved to
E have heen. emo; ed by the incumbent, and those under “hom he held in
regular succession for more than thirty years ; : ’

. Tt was held that the grantee had acquired a right of property m it nndex

Reg. V. of 1827, See, 1. "By Warden, J., 111(1ependent1y of the origin or
nature of the grant.” By Gibbs, J.; in the -absence of it being sho\m to
- have been a personal grant, and by the comluct of Government ‘in paying-
it to several genemtmns 111 succession,

THIS W‘\S a Spec1al Appewl from the decision of F. D,
 Melvill, Acting Judge of the District .of Ahmedfbid,
in Appeal Suit’ No. 126 of 1865, veversing the decree of
A. Bosanquet, Semm Assistant Judge at Kheda.

The plaintiffs brought the suit agamst the Collector of
Kheda to recover their share in a temple allowance.

The Collector answered that the allowance was a chari-
able, and not an hercditary, grant. .

The Senior Agsistant Judge called on the plamtlff'b to
- prove that the graut to them was of an hereditary naturc ;

1867.
Drsa’t
KALYA'NRA'YA
‘Hux uur
RA'YA
.
GO\T oF -
. Boapuay,

., 1863-.°
. * April 21,
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