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REG. v, FATTE@HAND Vista’oman et al.

1 “w

Trial by Jury~-Euinming up of Judge—Setting aside’ Verdzct——Accom-‘

?)[zcc—Pwdon«Complmnant-—C’lzm PIOC C’ode See. 360.

' On a trial by jury the Session Judée in summing up should give ai
Tull and detailed statement of the cvidence on both ‘sides ; he should point

out the legal bearing of it, and what weight the jury ought to ‘attach to
113 several parts. IIu omission to do so, zftﬁe accused is thereby preju~
diced, amounts to such an _error in hw as would Justxfy a mmt of appeal
in setting aside the verdiet.

No gencral rule can 'be laid down as to when : a prlsonel is pxe_;udxced
by a defective summing up, but in general if. the finding of the jury in
such a case Is oue that an appeal court would set aside, if the trial-had

taken place with the aid of assessors, thb Court will interfere .md set the
verdict aside. . ’

In capital Lases, and all cases of a_serious or complicated nature, the

Judge ought to read over the evidence in extenso to the jury. -

" The Judge ought, if requested, to allow the accused an opportunity of
eross-exatmining all witnesses whose depositions have been taken for the
.proseeution by the committing Magistrate but whose evidence is dispensed
with by the prosceutor at the trial. ~His refusal to do so is, however, not
an errorin law.: o ' ’

 Where the Magistrate erroneously treated a mtness as an accomphce,
and granted him a conditional pardon : :

Held that his evidenee did not requne comobomtxon

Where a person g,,wc information to a Magistrate and the pohee of a
murder having been committed, and subsequently, on the chatge having
been dismissed, petitioned the. Session Judge to have the matter res
investigated :—

Held that he was not a complamzmt within the meamng of. See. 360 of.
the Crim. Proc. Codc

NHE accused were tried by ju‘ry on a charge of murder be-
fore I, Lloyd, Session J udge at Puna, and, baving been
convicted, were each senténced to transportation for life.
T'rom the above conviction the pI‘lbOnGI’S preferred an ap-
peal to the High Court.
The Appeal was heard before VVARDE\I and SARGENT, JJ

White and Macphe)son for the prisoners.

Dhay aj[al Mathurddes (Government Pleader) for the pro-
secubion, ' ‘ : ‘
The facts of the >c;wse appear fro’m the following judg-
ments :— ' )
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Warpen, J.:—The four accused have been tried by a jury
for the murder of one B4by4, and, having been convicted,
have beer’ sentenced to transportation for life by the Session
Judge of Puné ; consequently, under Sec. 408 of the Code
of Criminal Procedure, there can only be an %ppeal to thl,s;/
" court on & matter of law. :

" The accused Nos. 3 and 4 are the sons of Bdlachand the
owner.of the house in which Babya was found with his
throat cut. ~ The accused No. 2 is the daughber of Balachand,
and the wife of the accused No. 1.

Messrs. White and Macpherson have raiséd several objec-
tions to the summing up of the Session Judge, and urge

- that there was a misdirection to the jury; that the Session

Judge did not, in the exercise of a sound discretion, give
proper adee to the jury, and summed up in a very imper-
fect manner. s

As this court, when entertammg an appeal in a case ried
by a jury, can only go into matters of law, it is needless for
me to dwell in detail on all the evidence .recorded in-the
case. 1 will, therefofe, only allude to such facts as require
to be ‘considered in order to arrive at a proper decision as
to whether there. has been a misdirection to the jury, or such

a defective summing up by the Session Judge as to have
led to a failure of Justlce.

The first objection raised by the learned counsel is with

- regard to the evidence of the witness No. 11 (N‘n’ayan), that,

although consistent with the defence, it was_not brought
to the notice of the jury as worthy of their ‘considera-
tion; I consider that the story of the deceased, Babyh,
having entered the house for the purpose of committing a
theft, and, on detection, committing suicide with a razor
which he had in his possession at the time, is too absurd to
be believed. I have never before, in the whole course of
my experlence, heard of a thief, no matter what his caste,
committing or attempting to commit suicide when he found
himself detected in the commission of a bur glmy ; and it'is
even still more absurd to suppose that the accused, and one
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of them a female of high caste, would have laid hold of a
thief and struggled with him to prevent his cutting his own
throat if he felt so disposed. &, therefore, thinle that the
Session J udge very properly refrained from requiring the jury
to take this story into their consideration. I am of opinion,
with regard to the next objection of counsel, that the Session
Judge was quite right in holding that the witness Narayan

Was not an acccomplice, and that his evidence did not re-

guire corrobo‘ration. If, however, corroboration had been
needed, there was ainple in this case: the four accused

~were bespattered with blood on their persons and clothes,
and the accused female had a fresh cut on ‘her finger, and,
what is more, this cut was so slight that the quantity of
blood on her sddi could not have issued from the cut alone.
‘When the police got admission into the house -(which, how-
ever, was not withont a little delay), they found the deceased,
Baby4, lying dead with his throat cut, and they very properly-
took into custody every one whom they found in the house
—amongst them was the witness Nérdyan; there being no

~ proof of his haviﬁg had an'ything to do with the murder, he

was released, and he then disclosed what he had seen: his
reticence in the first instance, when he found himself taken
into custody on suspicion of having been concerned in a
murder, was very natural, and nothing more than what any
other native in his place would have done. Mr. Jervoise,
Magistrate F. P., in granting a pardon to this witness, com-
mitted a grave error, for the man was not in any way an
accomplice ; the Session Judge also erred in not having
intimated to this witness, before proceeding to take his evi-.
dence, that he was not' to consider himself a pardoned ac-

complice, and that the Magistrate F. P. had gone out of his -

way to grant him a pardon, for he hz}d committed no of-
ence, y . :

The Session Judge’s remark that the evidence of the
Civil Surgeon was unsatisfactory merely amounts to this,
that it was not of such a decided nature as he could have
wished it to have been ; the jury, however, formed their own
opinion of it ; therefore, no further comment is needed.

-~
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I next come to the- omission on the -part of the Session
Judge to examine Jayappa. The counsel have urged that, as
he was ths complainant in he case, the Session Judge was
bound, ynder Sec. 360, to take his evidence, and the omis-
sion to do so has prejudiced the acoused. But in my opinion ,
he was not a complainant; the Session Judge was, there-
fore, not bound to take his evidence; he was merely an
informer, and as such telegraphed to the Subordinate Magis-
trate, Mr. Middleton, and to the Assistant Superintendent
of Police, Mr. Codrington, that a murder had been “com-

 mitted, and that the body should not be buried without

being properly examined ;. and when Mr. Middleton dis-
missed the case for want of proof, he petitioned. the Session
Judge to call for the proceedings and order further inquiry.
If this man could have given any evidence that would have

been of advantage to the accused, there was nothing to pre-

~ vent their calling him as witness for the defence.

_ The next objection raised by the counsel for the accused -
is an important one, namely, the omission of the Session -
Judge to read over in extenso to the jury the evidence of
all the witnesses. Although- the Criminal Procedure Code
ig perfectly silent on the subject, the Session Judge was very
wrong in not doing so, and the more so as the trial had
occupied two days and.a half, and the memory of the jury
may have stood in need of being refreshed. In every case
of a serious nature, the evidence of the principal, if not of
all the witnesses, should be read over to the j jury when the
Session Judge is summing up. Had any of the jury wished
to have the evidence of any particular witnesses read over

~ to them, I have no doubt the Session Judge would willing-

ly have read the depositions over to them. Mr. Macpherson,
who appeared as cognsel for the accused in the Session
Court, in his address to the jury, appears to have made up
for-the omissions of the &essmn Judge, by reminding the

_ Jury of all that was in any way favorable to the actused : so

that T do not consider that by this omission of the Session

J udge there has been any failure of Justlce, or th%t the ae-
cused have been prejudiced.
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The Sessién Judge also erred in no complying ‘with the
request of Mr. Macpherson to- be allowed to cross- examine
the witnesses for the prosecutlony\who had been examined by

the Magistrate, bub whom the Public Rrosecutor” thought. it

- unnecessary to call before the Session Court ; for although
guch a practice does not prevail in the Mofussil Courts, owing

to the accused persons not understanding the advantage

which might possibly be gained thereby, yet being the prac-
tice of the Courts in England, it should have been allowed.

Mr. Macpherson has not, however, been able to show that

89

- 18G8.
Rra. .
(v,
FATTECRAND
VASTA’CHAND
et al,

any failure of justice has occurred in - consequence, or that

his clients have been really prejudiced by this refusal.

Next is the discrepancy in the evidence of the witness
Nérayan.  In the Session Court the counsel for the accused
merely asked the witness whether before the Magistrate
F. P. he had told the same story as he had told before the

Session Court, but did ot in any way particularise the

discrepancy he alluded to, nor did he ask the Session Judge
to record the evidence which the witness had given before
" the Magistrate I, P. ; the Session Judge ought, however, of his
own accord to have done so. But here again the ¢ounsel for
the accused, in his address to the jury, rectified the omission
of the Session Judge; after commenting on Narayan’s eévi-
dence befow the Session Court, he roverted to the witness’s
deposition bufom the Magistrate, and the jury judged for
themselves as to the degree of credibiliby to be placed on
the witness’s statement, and there is nothing to suppose that
they did not .romember that the witness had deposed that
it was dark at the time the struggle was going on.

I will now refer to what Mr. White, the counsel for the
accused, laid great stress om, namely, (\ther absence of all
motive for the perpetration of the deed, and what he desig-
nated as the ridicnlous story-of witness No. 19, Lakshuman ;
but this story is not so absurd as it appears at fivst view.
The Session Judge apparently did not understand what the
mtness alluded. to ; he, therefore, in his summing up, passed
it over with the remark that the jury must judge for them-
selves what weight should be given to it; whether the
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jury understood what the witness alluded to, and whether
they attached any weight to it or not, it is impossible to
say, but,'as three of thems were Brdhmans, they probably
understood what was ‘meant. The Session Judge ought to
have elicited from the witness Lakshuman. what was mean
by the expression which he had overheard the aceused No. 2
make use of to her husband, the accused No. 1, namely, “ In
my father’s house at Marah (the village in which her father
resided) there is treasure: take a servant and kill him ;’

. and if the witness had been unable to explain it (but he

evidently understood it, for he absconded), the-Session
Judge shquld have sifted the matter thoroughly to ascer-
tain what the k11hng of a servant could have to do with

‘the fact of there being treasure in the house of the father

of the accused No. 2. My brother Gibbs, who sat with
me to hear the application of Mr. White for us to call
for the papers and proceedings in the case, said thab some

“time ago, during the investigation 6f a murder case, it had

come out that there was a superstition prevailing amongst
a certain class of Hindds that if a human being was sacri-
ficed, his or her blood would flow in the direction where
hidden treasure was supposed to be buried ; if such a super-
stition does exist, then the motive of the accused in killing
the deceased is apparent. ~There'is nothing very startling
in the circumstance that those who have the greatest

_aversion to takihg the life of any creature might be Ied

on by superstition, and by the sordid desire to acquire
wealth, to” offer up human sacrifice. Old treasure is be-

" lieved to be presided over by a spirit or fiend, and to

propitiate this spirit the offering of the blood of animals

is considered necessary : this sacrifice is made before the

digging for the tregsure commences, and there is a belief
that the spirit appears in a dream and sometimes demands
human sacrifice. As an instance of the extent to which
superstition may be carried, I will just allude o a super-
stition connected with human sacrifices. It is well known

‘that numbers of human beings were in former days burjed

alive at the time of laying the foundation of fortresses
which it was wished to render impregnable, and in one in-
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stance, when one of the emperors was bﬁilding the fortress
of Beddr, in the Dakhan, he offered a grant of land to the
family of any person who would &llow himself to be buried

alive under the foundation, so as to ensube the fortress being -

‘mpreo‘nable, and a Hindl actually” offered himself as the
victim, and I believe that even to this day his family are
enjoying the land which was so dearly purchased by the
head of the family. I have merely referred to this just to

show how far people. may be carried away by thelr super-'

stition.

It was also urged by counsel that there Was 1o proof that
the deceased was decoyed into the house.‘ True, but there
is proof that the deceased was seen in company with ac-
cused No. 4 within twenty-five or thirty cubits of the house
in which he was found about two hours afterwards with his
throat cut. And with reference to the razor found 1y1ng

near the corpse, I will merely remark that there is proof -
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that it was not the onc which the deceased had borrowed

about a week before to shave his father with. There is
also the very great improbability that if the deceased had
determined to commit suicide if he was detected in the
burglary, he would have gone provided with such a clumsy
weapon as a razor, instead of a kmife or dagger. The

counsel for the accused rely on the rulings: of the Caleutta -

High Court, Vol. V., Cr. R, p. 80, and Vol. X, Cr. R., p. 7,
The Calcutta Courts have held that improper advice given

by a Judge to the jury upon a question of fact, or the omis--

sion of the Judge to give that advice which & Judge, in the
exercise of a sound judicial discretion, ought to give the
jury upon questions of facts, amounts to such an error in

law in summing up as to justify the High Court, on appeal

or revision, in setting aside a verdict of guilty, provided the
accused person has been prejudiced by the error or defect,
or that a fmlure of justice has been occasioned thereby.

After a Very careful consideration of all the circumstances
of this case, I have come to- the conclusion that in the
Session Judge’s summing wp to the jury there was no
misdirection—merely a defective summing up, but not to
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such an’ extent as to amount to an error in sz, the accuse&

‘nob havmg, according to my opinion, been prejudiced ; nor

has there” been any failur® of justice. 'The trial by jury
having been introduled by the Legislatuve into the Mofussil
(whetherrightly or wrongly, it is unnccessary for me now
to say anything on the subject), we cannot be too care-
ful before we consent to set aside the verdict of a jury, for
we shall, as Mr. Prinsep has very properly observed, be
Jeopalchsma' the administration of the Criminal Law of this

. country, and opening  a door for the escape of criminals.

In this case I should have had no hesitation .in upholding
the conwchon, if* the tuwl had been before a Judge and
assessors. I, therefore, am of opinion that the -petition of

"the accused must be rejected.

» N -t
Sarcext, J.:—The appellants in this case were tried on

the charge of murder before the Sessions Judge of Puné and

ajury. A verdict of guilty was returned by the jury, and
a sentence of transportation for life passod on all four-ap-
pellants.

The grounds of appeal from this conviction are —

(1) That the Judge, in summing up, did not state cor-

rectly the evidence of the surgeon, Dr. Ogilvie:

(2) That he should have‘told the witness Nz’u‘éyan, be-
fore he ‘gave his evidence, that he was not under the ban
of the Sarkér, or at least that he should have pointed out

-to the jury that, owing to the circumstances under which

the witness was giving his cvidence, it was to be received
with great caution.

(3)" That the summmg up was general]y defective and
insufficient. 7 :

(4) Thatd ayz’ippé, who petitionéd the Session Court for
a remvestlgatlon should hzwe been examined as complainant,

under Sec. 360. ¢

(5) That theJ udge refused to dl].O\V certaln witnesses sub-

- peenaed by the prosecution to ber placed in the witness-

box_ for cross-examination,
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{6)  That he should have told the jury there was no con. - 1868,

nection between the evidence of Lakshuman and the charge RE.G
-
GE Thaﬁ the Judge througho®t unduly showed’ the in- TASThoRAND

 clination of his own opinion. . ek o

It was urged by the Government Prosecutor, as a preli-
minary objection, that the Code of Criminal Procedure pro-.
vides that if a person be convicted on a trial by jury, the
appeal shall be admissible only upon ‘a matter of law ; and
that the glounds of the present appeal do not amount to an
‘error in law. The question what defectin the J udge s sum-
» ming up to the, jury is proper ground of appeal has been
much considered in the High Court of Calcutta, trial by jury
having been in force within the appellate jurisdiction of
that court for some considerable .time ; and the conclusion
arrived at by a full Court, consisting of Sir Barnes Peacock,
~. Justice Kemp, Mr. Justice Seton Karr, Mr. Justice
Louis Jackson, and Mr. Justice Phear, is expressed in the
case of Elahee Buksh, reported in 5 W. Rep., Cr. R. 80, by
the Chief Justice in the following terms:— There can be no
doubt that Sec. 379 requires the Judge to sum up properly,
and there would be very great da,nger in holding that there is
no remedy by appeal against a verdict of guilty, if it appear
clearly to - the High Court that a failure of justice has been
caused by improper advice upon a question of fact, or by an
omission to give that advice which a J udge, in the exercise
of 'a sound judicial discretion, ought to give upon questions
of fact, or as to the ’dewree of credit to be given to parti-
cular witnesses. It appears to me that it amounts to an error
in law in the summing up, which, on appeal, is a glound for
setting aside the verdict, subject ‘to the limitation provided
by the Code of Criminal Procedure in Secs. 439 and 426,
viz., that the appellate court is satisfied tliat the accused per-
~son has been prejudiced by the error or defect, and that a
failure of justice has been occasioned thereby ;” and fur-
‘ther on, after noticing that there are errors of omission as
well as errors of commission, such as omitting to call the
attantion of the Jury to the ewdence in favour of” the ac-
—cused, concludes “that it cert‘unI) is not against the prin-
A—13ce
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have power to set aside a verdict of guilty for an insufficient
or defecbive‘summiﬁg up of the evidence in a case in ‘which,
n théir judgment, ﬂie'vérdict is not warranted by the evi-
dence.” I entirely concur in this exposition of the law.
‘Sec. 879 enacts that the Judge shall sum up the evidence
on both sides, and the jury shall then deliver their verdict
upon the charge; and that a statement of the Judge’s di-
,rect‘im} to  the jury shall form part of the- record. The
summing up contemplated by this section cannot mean any
statement of the evidence which a Judge may, in his ca-
price, think proper to make to the jury, but a « proper”
summing up, by which is to be understood a full and dis--
tinct statement of the evidence on both sides, with such
advice as: to the legal bearing. of that cvidence, and the
weight which properly attaches to the several parts of it, as
3 sound jtldicial discretion would snggest. And in so far
as the Judge has not summed up “properly,” I think
an error id matter of law has been committéd‘ within the
~meaning of the Criminal Procedure Act. If, however, every
defect in a summing up were to be regarded as ground
for setting aside a verdict of guilty, it is clear that the
door of escape would be opencd wide to criminals. This
danger is, however, guarded against by Sec. 426, which en-
acts that no sentence shall be reversed on account of any
error or defect either in the charge or proceedings, unless
“in the judgment of the appellate court the accused person
shall have been prejudiced by such error or defect. There
is doubtless some difficulty in saying when a prisoner has
been prejudiced ; and T am inclined to agree with Mr. Justice
L. Jackson that it would not be safe to lay down any rule,

. although probably in most cases the ends of justice would

be satisfied by .conﬁéidering whether if the case had been
tried by a judge and assessors the Court would set aside the
finding.

s L .
In the present case the offence was the most- serious one

with which a prisoner can be charged, and the evidetice
was purely circumstantial ; it was, therefore, more than ordi-
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~marily important that the sumining-up should not- only con-
tain & full and detailed statement of the evidence, but in-
telligent advice ‘as to the bearing of the several parts of

the evidence upon the guilt or innocente of the accused, or |

any of them : and I think, therefore, that the Judge com-
mitted an error in confining himself to so very brief a sum-
mary of the evidence, and in not giving a more_careful
analysis of that evidence. It does not appear that :;;ything
more was said to the jury than is contained in the statement
of the summing up, or that this statement was supplemented
by reading the denosﬁslons of the most important wittiesses—
a practice universally adopted by English Judges in serious

cases, and which precludes the possibility of the jury com--

ing to a decision without having all the facts fresh in their
“memory. The omission to do this has resulted, in the pre-

sent case, in the recollection of the jury not being refreshed
on some material parts of the evidence. The first objection.
relates to an omission of this nature, the Judge having neg-
lected to tell the jury that the sur geon said “ he could not

state positively as to the wound whether it was self-inflicted
or mnot.” This relates to the appearance of the wound,
and was material, us showing that there was nothing in
the appearance of the wound which negatived the possi-
bility of its having been self-inflicted. The only statement
“of the witness which the Judge alludes to in his summing
up .refers exclusively to the possibility of the wound being
self-inflicted with the instrument before the Court. There
was no objection to the Judge expressing his opinion that
the evidence of this witness was unsatisfactory, but he should
“have been careful to omit no material part of it, if he under-
‘took to give the jury the substance of it and exp1ess an

oplmon on it
.

The same remark apphes to the ev*ldence of the most
important witness, Nardyan. The Judge confined his re-
marks to the statement of the witness that he saw the four
accused struggling with some one, but om itted to make any
reference to the witness’s statement on cross-examination
that it was dark, that there were other people inthe room,

@
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/ and it was sufficiently light for him to identify them ; and,

lastly, tkat he saw nothing in the accused’s hands. , Th1<
evidence was most smaterial, both for the defence, and the
prosecution, more especially as regards prisoners Nos. 1 and
2, in determining the weight to be attached to witness’ s
statement that he could. distinguish the prisoners as the
persons strugpling with the deceased. The prisoners were
further entitled to the benefit of the statement that he saw
nothmg in their hands afo the time of the struggle.

~ With regard to the second objection, that the Judge g gave
insufficient, if not wrong, advice to the jury asto the evidence

_of Nérdyan, I think that the Judge was right in holdmg

that the evidence of this witness did not, strictly speaking, re-
quire corroboration. But although not an accomplice, he was
treated as such up to the moment of entering the witness-
box, and his evidence was given under almost the same
moral conditions as an actual accomplice ; and the Judge
should, T think, have drawn the attention of the jury more
closely than he did to the position in which the witness

~ stood, and to the peculiar circumstances which rendered his

evidence less trustworthy than it would otherwise have been.
As to the fourth objection, I do not think that Jayappé wasa
complainant within the meaning of Sec. 360 ; the complain-
ant there intended must, I think, be a person who makes a
complaint before a Magistrate in order to the 1ssumg of a
summons or warrant against any person. ayappa mer ely

‘presented ‘a petition to the Session Judge suggesting the

propriety of a second investigation. In any case there is
nothing to show that the pusonerb were prejudlced by this

omission, if it were one.

With respect to’ the fifth objection, there is no provision

" in the Criminal Procedure, analogous to English practice, en-

titling the prisoner to have a witness for the prosecution,
- 3 . .( ’ .
who is not called, put in the box for cross-examination ; and

the Judge, therefore, committed no error in disalldwing it

The counsel for the defence might have applied to have‘the
witnesses examined under Sec. 375, or might have com.

8
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mented on the circumstance of their not being examined by

the prosecution or tendered for cross- examination
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With respect to the ob;ectlon that ’rhe Judge should have Vasta'cHanD

told the jury there was no conmnexion between the facts de- -

posed to by Lakshuman and the offence with which the pri-
soners were ‘charged,"the Judge would, in my. opinion, have
acted very wrongly had he done otherwise than leave it to
_the consideration of the jury, who, from their knowledge

of the popular superstitions, could best determine what that.

ev1dence was worth.

As to the last objection, that the J udge summed up under

a bias, it may be that he allowed the jury to know the in-

clination of his own opinion. But, as said by Chief Justice
Tindal in Davidson v. Stanley,2M. &G., 721: “ It is no
objection that a Judge lets the jury know the impressions
which the evidence has made on his own mind. At all
events the party objecting to such a course should show that
.the impression entertained by the Judge was not justified
by the evidence.” In the present case the remarks of
the Judge are, in my opinion, throughout characterised by
great fairness and impartiality, and indicate no undue bias ;
but he committed, I think, the error of stating the evidence
of both sides somewhat too summarily, and thus omitted
to draw the attention of the jury to some material parts of
that evidence. It remains to consider whether the prisoners,
or any of them, have been prejudiced by those omissions
in the summing up, or by the remarks the learned Judge
addressed to the jury 1espectmg Nérayan’s evidence.

Applying the rule suggested by Sir Barnes Peacock
namely, would the Court set aside the finding had the case
been tried by a Judge and Assessors, I can- enteltam 1o
doubt that we ought not to interfere with this conviction.
Hiven if it were right that Nardyan should be regarded as an
accomplice, Lis evidence as to having seen the prisoners en-
gaged in a struggle with a man is amply corroborated as to
'a)stl‘ilggle having taken place, by the blood on the walls,
door, and floor, deposed to by the chief constable Shrinivis,
and witness No. 14 ; and as to the four prisoners being the

et al.
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persons engaged in the struggle, by the blood upon their
clothes and persons;, as deposed to by witnesses Nos. 14-and
15, whosarrived at the homse immediately after the occur-
rence. The evidense given by Ndrhyan in cross-examina-
tion, and which the Judge omitted to refer toin his summing
up, although it shows indeed that it was dark, contains a
distinct statement that it was light enough for him to iden-
tify the prisoners; ag they were closer to him, being near
the door, than the other persons in the room. But the
possibility that the witness might be mistaken in the.iden-
tity of the prisoners is entirely displaced by the state in which
the prisoners were found. Indeed if the witnesses 14 and
15 are believed, they were almost found “red-handed.” As
to the surgeon’s deposition, the remark that he could not
tell from the appearance of the wound whether it was Solf-
inflicted or no, although a material one, would only have
added to’'the impression. which the Judge’s remarks must
have left on the jury, that the surgeon’s cvidence decided n0-
thing as to whether it was a case of suicide or murder. Lastly,

- the statement of Nardyan that he saw no instruments in the

hands of the accused during the struggle is not to be won-
dered at, when it is remembered that 1 was too dark for the
witness to see distinctly, and that the instrument would have
been in the hands of only one out of five persons engaged in
the struggle. The evidonce that a man was seen struggling
in the room with the four prisoners, that he was found very

_shortly afterwards with his throat cut from ear to ear. Elose

to where the struggle took place, and the prisoners in the

- same or adjoining room with blood on their clothes and per-

sons, if accepted as true, is conclusive, unless the incredible.
supposition be adopted that the man cut his own throat
during the struggle; and the circumstance that Nérayan did

~not see the weapon in the hands of the prisoners cannob
reasonably affect the weight of the above evidence.” I can,

therefore, entertain no doubt that this verdict is not con-

. trary to the evidence, and further that the evidence which

“was omitted from'the Judge’s summing up could not reasop-

ably have led the jury to return any other verdict than that
of guilty. The appeal must, therefore, be dismissed. ‘
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