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rial. The Court, therefore, reverses the order of acquittal _ 1868.

made under these circimstances by the Senior Assistant Ses-+/ @RQL;G

sion Judge, and directs that the rial be proceeded with. DA'stoDHE AR
o . : R, KULgarnI,

Order of atquittal reversed..

-—-——o.o" ;:%(}0———
‘Rra. v. KRISI[NA’ PARASHRA'M et cel . Aug.26.

Dzstrwt Magistrate—Full Power Magzstrate~Subordmate Magzstmte—-
Crmz Proc, Code, Ch. xv1., and Secs. 14, 273, and 434.

Held that the Magistrate of a District hefore whom a crxmmal case is -
“hrought, cither on complaint preferred dirvectly to such Magistrate, or on
“the veport of a Police Officer, cannot, under See: 273 of the Cummalr
- “Procedure Code, refer such case to a Magistrate F. P.

A Magistrate T, P., though executively inferior to the Magistrate of

the District, is. not a ¢ Subordinate Moagistrate” within the meaning
" .of Ch. xv1. of the Criminal Procedure Code, nor is' he mnnedlatelv
" subordinate” to the District Magistrate, within the meaning of See. 434
‘of the same Code.

THIS case was referred for the orders of the High Court,
““under Sec, 434 of the Criminal Procedure Code, b)
C. Hope, Magistrate of the District of Sura’c

& The facts appear from the Judgm‘en{ts.

The case was arguéd before a Full. Bench (Coucn, C.J.,
) NEWTON W esTROPP, TUCKER, ‘WARDEN, and GIBBS, JJ.) on
" the oth of Augush 1868. '

White (with him  Dhirajlal Maﬂmuadas, Government B}
Pleader) for the .Crown. o
Cur. adv. wilt..

COUCH, C.J.:—In this case a complaint was made to the

Magistrate of the District of Stirat of voluntarily. causing
- hurt, and he referred ‘the case to a Magistrate F.P., }vho'-‘
" refused to hear it; and the questionswe have to deter- _

mine is whether he was_ right in his refusal. - The opinion

that a Magistrate with full powers is not subordinate to
the Magistrate of the District in the sense in which that
word is used in the Code of Criminal Procedure, and that =
the Magistrate of the District has not power to refer a case
to‘him, was, I understand, held by the late Chief Justice
and Mr, Justice Hebbert and Mr, Justice TForbes ; and this
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1868, Court has, from the time of its establishment, acted npon that !

,R,:“.G"" view of the law, But the correctness of this opinion has-
‘KrstNs' Iotely bech questioned, appare in- conse e of
et lf?t y b ques ed, a}f{*&uqbly in- consequence o‘f 4’011@{

ctal, circular of the High ©Court at Calcutta,* as to the meaning of-

the term ““immediately subordinate™ in Sec. 434 of the Code
of Criminal Procedure ; and we, therefore, thoight it right
that the matter should be argued before a Full Conrt, -

In the case of Dipchand K:zz‘cohdl (@) it m'x'dht' seem  that
the point was- decided by-this Court, s the Session Jvdoe 2
had broadly laid down the proposition that the Ma«nm ato
of the District has no power to refer a casc to 2 m'\oxstmte'
T P, :m'{ the Coxutrevmsed the conviction. DBub ¢ there the
case had nof been brought before the Maous’mwte of : the
Dlstmct either on a complaint preferred dir cctly to him,- or
on the report of a Police Officer, to which cazes only. Sec. 273 '
of the Code of Criminal Procedure iz applicable ; but the case -
was sent by a Munsif for mves‘mgwtlon under Sec. 16 of -
Act XXIIT. of 1861 If it is to be contended ’chat the
Magistrate of the District has power to rofer suoh a case to“
another Magistrate, some other provision of the: law. ﬂian i
Bee, 273 must-be Lehc;ﬁ om. It wonld not be right to treab
the case of Dipchand Khushél as docuimg generally that the.
Magistrate of the District has no power to refer wny case.

-0 a Magistrate F. P. o o '

In thé present case, where a complaint was - prefer;*ed di-
rectly to the Magistrate of the District, the determination of -
4the question depends upon the construction which is to be
put upon Sec.s 278, It is the first of a series of qechons*
“forming Ch. xv1. of the Code of Criminal Procedure.” Ttcom-
“mences thus:~¢ Criminal cases bwught before the Magls- ‘
trate of the District, or a Magistrate in ‘charge of a- DlVlElell/
“of a District, either on complaint preferred directly | t0 such -
“Magistrate, or on the report of a Police Officer, may be re-
ferred by such Magistrate to any Mamstrate subordinate to
him.” Now the words “any Magistrate,” by the intérpreta-
tion clanse, Sec. 15, include Magistrates. with full ‘powefs(m as
"% No.2 (7 Cale. W. Rep.,, Cri. Cir. Orders, p. 1).
{#) 4 Bom. Il C. Rep., Cr, Ca. 30, -
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well as persons excreising less than _the full powers of a Ma-

gistrate; and the words « subordinate to him” may mean'-

either that the Magistrato is subject to have his deeision ap-

pealed against, or revised by the Magistrte of the District, or-
simply ' that he is what is called ‘executively subordinate to -

him. Tn order to ascertain the intention of the Legxslaﬁcure,

-1t is necessary to look at the whole of the section, Tt pro-’
“ceeds— The reference shall be for inquiry, or for trial if the
offence be triable by such Subordumte Mablstlate, or Vlth:
& view to comlmtment to the Court of Session, or wnbh a

view to commltment to the Supreme Court of J udloature if
_such- Subor(hnate Magistrate is compeuent to commlt to stch
Supfeme Court. Provided that nothing in this section snall
“prevent any Subordinate Magistrate from entertaining,
either on complaint preferred divectly to such Magistrate, or

on the report of a Police Officér (in cases in which the Sub--

'ovdmate Magistrate is authorised to receive such report),
’-my case that such Magistrate is, by any law for the time
,bemg 111 force competf‘nt to entertain.” I think the intro-
-~ dugtion of the word  gubordinate”, before ¢ Magistrate” in
’shls part of the kection, which describes the nature -of the
reference, shows the mtﬂntmn of the Legislature to be, that
‘the section was to bc apphcaLle to the class of Magistrates
known in the Code as;}S_ubor.dnm e Magis trwtes. -Otherwige

‘1t would have been enough, wherever. the word is used in

this - section, to have said merely “ gsuch Magistrate,”  If
we look at other parts of the Code. to ascertain Wh‘mt is
- meant by a subordinate Magistrate, we find in Sec. 22 ecr-
‘tain officers so called, whose powers are defined. What is
-called éxecutive subordination is nowhere defined, and; ex-
cept in Sec. 14; is not alluded to. Then in the other sections -
in Ch. xvL. ivg find the same use madg of the word  sub-
ordinate,” and the provisions of Sec. H/7 cmmot be appli-
bble to Magistrates inthvfuﬂ poivers.

5

urthor if the words of tho sncmon admlb of any reason-
"tbl(} doubt, the titlo of the chapter may be-looked to. This
g allowab]e with regard to the title of an Act of Parliament;
and the heading of a chapter is more specific, and likely
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more accurately to express the intention. . In Murriage V.
The Lastorn Countics Railway Company (b), the heading of
a setof secmons of ’ohe Lands Clauses Consolidation Act,1845,
was referred to in order to 1Lte1p1 et one-of the sections, Now
the heading of Ch. xvi. is “ Of inquiries and trials beforc
the subordinate Magistrates,” and who are © the subordinate
Magistrates” here intended? Not, I think, Magistrates ‘
with full powers, to whom the pro‘:risions in Ch. x11., xuL,

x1v., and xv. are applicable, but the Subordinate Magistrates.

: mentwned in the previous part of the Code.  Collecting themn,

as T must - do, the intention of the Legislature from the
language it has used, I am of opinion that Maglstrates with

full powers do not come within Sec. 273, and that the

Magistrate-of the District has not power under that section
to refer cases to them. ‘

I£ T thought the meaning of the section doubtful, and that
it was allowable to me to consider the consequences of - this
construction, I am unable to sec that any mconvemence to
the public will be cansed by requiring the Magistrate of the”

District, when the case brought before him is beyond the

jurisdiction of a Suborllinate Magistrate of the First Class,

_to dispose of it himself, and. to exercige the powers Wlnch

the law has conferred. upon him, and which it may reason- -
ably be presumed were conferred by the Legislature with a
view to their being exercised. The circular of the High
Ceurt at Calcutta as to the interpretation of Sec. 434 does
not alter my opinion. Indeed, notwithstanding my great

 respect for the Chief Justice of that court, who appears to "

have heen present at the issuing of it, I doubt whether Sec.
434 is correctly interpreted in it. The section appears to

intend that the Magistrate who calls for and examines the
" record, and the Magistrate who refers the proceedings for the
- orders of the High Court, shall be one and the same person,

and the direction that the Magistrate of the District shall
forward the pr oceedings of a Full Power Ma ozstmte through
the Sessions Judge, doos not scem to me to be consistent
with the terms of the section, I thmk, therofore, that ‘the

(¢). 9 Io. Lo. Ca, 32,
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reference in this case was not cmthomsed by law, and the .
‘ Mamstmte to whom it was madé was Justlﬁed in dechmng to
receive it The order of referdhce must be annulled and
the Maglstmte of the District may refer the case to a Sub-
ordinate Magistrato, it being one Whlch 2 Sub01 dmate Mag1s-
trate is competent to entertain, :

My brother Westropp, who is not able to attend ah tlns
- side of the court to-day, has seen my judgment, and has

~ expressed his concurrence in' it. It should, th@wfme, be
7"con:=1dered the judgment of both of s,

: NEWTON, J. Tt is enacted in Scc. 2/3 of the Code of

Criminal Procedure that  criminal cases brought before the
Magistrate of the District, or a Magistrate in charge of a
- Division of a District, either on complaint preferred diréctly
-to-guch Mag*lstl ate, or on the report of a Police Officer, may
“be referred by such Magistrate to any Magistrate subor-
dinate to him;”’ and we are called on to decide Whether,
~within the meaning of the concluding words of this clause, &

: Magistrate w ith full powers is subm dmate to the Maglstmte"

‘of the Distriet.
Several considerations lead ‘me to the conclusion that he
ismot. . - ' '
. T entirely concur with tho learned Chief Justice that this.
-1s to be deduced from the position which has been assigned
to See. 273 in a chapter headed “ Of inquiries and trials
-~ before the snbordinate Magistrates.””  The arrangement by
_chapters, containing groupsA of provisions haying reference

to the same subject, is a feature of the Code of which, in -

_ my opinion, we are bound to take cognisance, inasmuch
as it is frequently recognised in the Code itself, as, for
mstance, in the two sections: 1mmed1;ute1y preceding. that
-under consideration (Secs. 271 and 272), and also because
this principle of the Code is otherwise clearly to he inferred
from several of its provisions, ag for inst@hce from those
< which are specially made applicable to trials under Ch, xrv.
aryl Xv.; certain of the provisions laid ‘down in another
chapter reSpeoting‘ the issuiﬁg of process, the examination

“of Wltnosses and other m%tters, of which examples will be
vi—10 c.c.
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found in Seos. 24:9 250, 254 256, 264, and 268 ; the separa-”
tion and dlstmctlon of chapters being one of such funda~ -
mental import and signifidince, ‘as may be gleaned from
these -and othér parts’ of the Code, that ib was conaldered '

" necessary to re-enact for the purpose of one chapteL provi- -

_ sions which had already been laid down in another.. Tn the
'recogmtlon of this principle, too, the Court has held that a

particular provision, as Sec. 270, which is fovnd in . one

“chapter (XV ), 18 not apphc%ble o cages fmllmo undel another7

- chapter-(Ch, x1v.), although there is nothing in. the expross
. language of the section which necessitates.such a restriction.

T conclude, theleforc, that the division into chapters is an.

.. organic’ feauure of the Code, and that all the sections falhngj

- under Ch; xvi., and among them Sec. 273, ‘mist be mtel-;

. preted. as havmg refelence exclusively to  the Submdmatg

~ Magistrates,” that i is, the two classes 80 d931gmted in Sec.

22 of the Code, and there distinguished from’ M%glstmtes‘
'"authonsed to exermse full powers.

" If this mgument noecled 511})1301 t, indications leading to-;
o Walds ‘the same conclwﬂon might be noticed in the sucoes-

sion of the group of, sections which form Ch. xv1. “to thosaﬁ
which constitute Ch, xi1., x1v., and xv., and also in' the cir -

cumstance that while all the provisions which are foun(i in
. Ch. xv1. ave applicable to those classes of Magistrates Whmh
- the Code designatesas  Subordinate Magistrates,” the pro--

- visions contained in one of these SOCtian’ (Sec. 277)- do nob
vapply to any others, R IRt

"To look, however beyond the evidence: denva,ble from the_

'__chapter, T am of oplmon that -the term ”subm -dinate® with

- reference to a Magistrate is not shown to be used in two dif-
'_ ferent sensés in the Code. In the sections before referl ed to, 5.

in which the different grades of Magistrates are enumemted
and- their “powers defined, one division is expressly desw-,

nated  Subordimate Maglsbrates,” and these are amanoed

under two classes. I do not see anything in any part of the
Code to lead me to the inference that the term ¢ subordmate

s anywhere mntended to moludc any. othier Mamstrates thwu
‘Lhest? two classes, If it 15 necessary to go beyond the
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degwnnmon, these two classes alone are subordinate to the

I\Iaglstmte of the District, by virtue of his power to hear.

appeals fr om ‘their decision ; while the Maqxs’m atds with foll

‘powers are subordinate in-this respectto the Sessions Court -
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- only, and so far on.a par with the Magistrate of the District, _>

- whose decisions ave appealable to the_same authomty Sub-
‘ordm‘mtlo_n, as contemplated in-the Code, can be argued, it

~ seems to me, only from the uge of the designation, or from.

the relation towards the Court of appeal. The Full Power
~ Magistrate, instead of being subordinate to the nglstmte of
the District, is classed with him in Sec. 22 as his equal in

" penal jurisdiction, and no'subordination, of the former to the :

" latter is stated in any part of the Code. The Magistrate of

the District is indeed defined as the ¢ Chief Officer chargedv_’

“with the exeeutive administration of a District in criminal
- matters,” and this he becomes by- appomtment by Govern-
- ment, all other ofﬁcels being in this respect necessarily

‘mferlor to him ; but inferiority does not involve subordina-
‘ ’tion,' and the’ Magistrate of -the District, thoﬁoh superior,

‘cannot De hcld to be vested by the Code with any particular
. 1powels over other Mmglstlates, unl@ss they are- expressly

: gwen ‘to hnn

' Languao"e snmlar to thwt in See.. 273 isusedi m Sec. 434 of
- the Code, where it is prov1ded tht it shall be ot all timos
» awful for a Court of Session and for o Magistrato to -call.
for and examine the record of any Court immediately sub-
ordinate to such Court or Mamstrme, for the purpose of
satisfying themsclves as to the legality of any sentence or
~order passed, and as to regulanty of the proceeding of such
subordinate Court;” and it is then enacted that “if the-
- Court of ‘Session or Magwtmte shall be of opinion that.
the' sentence or ordor is contrary to l:nw, the Court or Magis- -
trate shall refer the proceedings for the orders of the Sudder
Couit” ~But if the Mmgistfate with full .powers, who is
‘now held to be immediately subordinate to the Court of
Sgssion, be held to ‘be subordinate -to the Mamsbrate of the
Disttict also, the result of this double subordination in -con-
_ nectlon Wlth this section will be tLat when the ngmtmﬁe
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sees cause to call for any record of a Magistrate'F. Pto
consider any apparent illegality, he may find that the case
has been aiready sent to the Sessions Court, or the Sessions

~ Courb similarly may® find that - a case which it‘fequir'es,

has been sent to the High Court by the -Magistrate; or a
Magistrate F. P. may on the same day receive precepts:

- respecting the same case from the Court of Session and the

Magistrate of the District, and, being held to be subordi-.
nate to both, be- in doubt which to obey. I cannot read
Sec. 434 as authorising an order by the High Court, that
the Magistrate, who is there empowered to refer -certain
cases to the High Cour’u shonld, in order .to wvoul some of
the inconvenient 1esu1ts above pointed out, submlb them'
through the Sessions Court.” ‘ '

The learned counsel has argued that the Mm sbrmte of &
Dlstmct  may be held to have power in his executive capacity
to refer a case to any other Magistrate, and that he may in the
' same capaclty withdraw a case from a Magistrate Wlth fuﬂ
powers, under Sec. 86 of the Code, though the said Magls-
trates are not Judmlally subordinate to him, But the- “power
under which the Maglum ate of the District may at any stage.
_of a trial take a case from the Magistrate who is trying it

~ appears to me to be one which cannot rightly be described

as execntive. A circular of the High Court of Calcutta has
Lalso been relied onas stating this view, but no ruhng of
that Court, or of the Madras High Court, is quoted in opposi-
tion to the consistent rulings of this Court that Mag1qtrate§
with full powers are not subordinate to the Maglstlate of
the District. - S

" The plocedure prevallmcr befme the new Code came

- into -operation hag been adverted to, but’ does ‘not give

‘any- support to the View which is suggested The Z111a~

. Magistrate had power, indeed, to refer cases to all other

Magistrates in the Zilld, but none of these Mpgistrates

- could ordinarily pass asentence of more th:>n three months
- imprisonment without his sanction, and if the full powe1s off

a Magistrate were specially granted to any officer, it Was
expressly enacted that his decisions remained open to the:
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revision of the Magistrate, who had power to mitigate or

annul. The Joint Magistrate of the Regulations was an @

officer much more analogous to the present Magistrate F. P.,
and Government have recognised thi3 by substituting " for
the former a Magistrate with-full powers specially author-

ised to hear appeals. But the Zilla Maglstrate had no Jurls- '

diction over the J omt Maglstmte

I notice that in the draft Acts%botlx that for the Bombay

Presidency, published in 1857, and the general one, pub-

lished in 1859—tho distinction between the Magistrate and

subordinate courts was in some respects even more marked.

In both the Bills, in the provision which occupied the place
“of our present Sec. 434, ¢ officers exercising the powers of a
- Magistrate” are mentioned as empowered equally with the

Magistrate [of the District] to call for and cxamine the re-

cords of any court immediately subordinate to them. The
‘executive power which I understand the Magistrate of the

District to possess as the chief executive _officer in criminal

matters, may be illustrated by his power under Government

- to allot to the other Magistrates the portions of his district

* of which they arc to take chmoe, the submission of all re-
turns.and correspondence throngh him, functions in connec-
tion with the police, and the like:

" Tt is not necessary here to resort to the arguanentum abs
~tinconvenienti, or I might remark that while it might be
_very proper that a Magistrate of a District should have the

~ power, possessed by no other Magistrate, to refer some of tho
trifling cases that may frequently come before him to one or
other of the many stationary Subordinate Magistrates in his
district, some of whom will always be within a short distance
from him, the accused person or persons and the witnesses in
the few more serions cases would ordinarily be- subjected
- to great hardship, if the Magistrate of the District, instead of
trying such cases Iimself, as he may reasonably be expected
to do, Were to send them over his district, offen for many
mﬂes to be dlsposed of by one of the few and W1dely-scattored
T, P. “Magistrates, who are, morcover, usmlly on the move,
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and whom ib might be further nocessary for all the i)vz.mffi:és"tc\)
follow about from place to placn

- PARASHRA%GL . TUOKEB, J —-I concur in’ the judgment which hws beenff

s ebal

‘ pronounced by the Clnef Justice, and in the Leasong Wluch
he has given for-the opinion Whlch he has expressed.

~As neither Me. Justice Warden nor Mr. Justice Glbbs ls;
able to attend the Court to-day, they both have asked me:
to read their Judgments, which they have handed over t6 me

- for that purpose, and I ploceed to comply with their request.

" Waspex, J. :—The Chief Justlce ‘and-the . Honomble Mr.
Justlce Newton have so fully discussed the logal gr ounds’ oni.
thh the. decision we have come to is based; that it is"
quite needless for me to say anything more on the subJect :

-1 will, therefore, mewly allude to- the -question. - of conveni- .
ence, which really is the sole Teason why the N‘Lglstmte’_f
seeks to make’ out that he has the authority: to 1efer criminal -
cases for trial to a Maglsmate S P. For my part 1 cannot
see that 11e has anything o g0 upon; for- the cases Whlch'}’f

“in the course of the year come before any District Magistrate;
:and which ‘are beyond - the Junsdwtwn of ‘a Subordlnate»_;

Magistrate, are so few, ‘that he can easily, Wl‘obou’o taxmgvv'

~ himself too much; and without neglecting his other . dutles"

. (magzsteual and revenue), dispose of the cases . himself'; the :

 little extra labonr which their disposal would. entall on. hlm :

&1& literally nothing in comparison with . the mconvemence, .

 fatigue, and loss of time which witnesses and accused per sonsif
 suffer by a case being referred by the District Magistrate to-

* the Maglstmte F. P. The loss of valaable time to. the. agu-‘,

: culturists at certain seagons is apparent to every one. . There -

" are usually not more than two. or three Msgxstlates w1ﬁh -

~'full powers in a distrigt, each of whom has a very large extent ,

of country under his -charge,” and is 8o constzm‘dy on the
~‘move, that even the District Magistrate frequeatly does. not"

" know where he is to be found, and must have reeourse. to
: con_]ecture as to his probable whereabouts. - '1‘119 W1tnesses
‘and the accused .in the referred cases have, thelefore, ;-e ,
gularly to track him up, and, when found, have probably to
travel with him for miles until he iy able to dlipose of the
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case. ~What I have described occurs also in cases Whichmé

sent direct by the police to the Magistrate with full powers..
This must, however, be borne with -until the number of our

‘Magistrates with full powers is greatly tnereased, and onIy a -
small portion of a district is allotted to each’; but: tlns i3 no-

reason Why the mischief should be aggravated by- referring .
cases to a Magistrate with full powers Whlch can be easily
dzsposed of by the Magistrate of the District. I will, in con-’
clusion, just mention, in support of what I have stated, amat-_,
- ter that occurred only a few days ago. The Magistrate of a
“District, on being called on-to explain the delay that took
place in forwarding to the Session Court the proceedings of a
- Magistrate with full powers, against whose decision an appeal
had been preferred, represented thab the delay was owing-to
~ the Magistrate with fall powers being on the move, and the
'Wijit of the Sessions Court consequently taking some days to.
- veach him, The difficulties which I have above mentioned
do not arise in cases referred by the District Magistrate to
: thé SubOrd111u+e Magistrates, -for they are thickly scattered
~over the coun’ory, and are for the most pal’c sbamonary

GIBBS, J.:—As T ghall not be in co<urt ‘when Judument is
glven in this case, I beg to- record my entire concurrence in
the Judgment of the learned Chief Justice, which I have read,
as also. in that of my brother Newton I think that suffi-
_cient has.been said on the construction of the Cnmmal Code
~of Procedure, and that any further 1emarks ‘of mine on’ that
‘point would be mere surplusage. But I wish to make a fow
- observations on the circular of the Caleutta. High Court;
“and also on the practice, which the learned counsel who. has

“so ably argued the case Wlshes us to uphold

4

: Wlth 1eomd to the formier, it seems ’co me to fail in the
object it is intended to carry out, if that be anythmg more
than to give the Magistrate of the District power to call for

- and exaigine cases tried by Full Power Magistrates for other

thm judicial purposes. - The cir cular makes the Full Power

\Iaglstmte subordinate to the Magistrate of the District, but

not entively or in any Wway judicially, as it appears to me.

The- subordination is of a most limited nature; the last
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. paragraph distinctly lays down that the Mamstrate of tlu,
. District is not competent to comment on the pr occedmgs or

to point out .errors in law, 9r other irregularities. It seems’
to me, therefore, that%vhile declaring the Full Power Magis-
trate to be snbordinate, it does not contemplate any such;
subordination ag the counsel for the 'Lpphcant would Wl&h,
us to determine, = ‘

T quite agres that the Maglstmne of the Dlstnct as bemg
“the Chief Officer charged with the executive administration
of a District in criminal matters,” which of course includes.
the police, should be able to ask any Magistrate exercising
full powers within his district for such cases as may be Te-

~ quired by him for any administrative purpose, i.e., to check or..

assist the police in the execution of their duties; but further

than this.I cannot see that he should be allowed to interfere.
I notice in the proposed Bill for amending the  Criminal

Code of Procedure, published in the Government Gazette -

~of the 2nd of May last, a provision has been made in the |

following words (vide Sec. 437, coneqoondmg with Sec. 434

. of the present Code) —%The local Government shall decide .

what Courts are subordmate to the Courts of Sesmon, and-.
what Courts are subor dlnate to the Mams‘u ates, for the pur-

. poses of this section.”

This is intended to enable Government to Jplaoe‘ any Full

-Power Magistrate under the Magistrate of the District; bub

I am not sure that this will. be beneficial. The appeal will
still lie to the Session Judge, and if while this is the case
the Magistrate of the District can call for cases, for the
purpose of handing them up for review, the confusidﬁ al-
luded to by my brother Newton will only be confirmed. If-
this proposed. amendment be only for administrative pur-

“poses, the power should be more clearly described, and the

Magistrate of the District should not he allowed to call for

_ the case until the period for appeal has elapsegl

But in a case like the p‘1ésén’o even were the Vmeaning of

‘the Code less clear, and we were obliged to notice the
" argwmentum b inconvenienti, I cannot help explessmg my

opinion that suoh a ruling ag Mr, White seeks-for would
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not be desirable. In no district have Government ap~
pointed more than five I‘ull Power.MaO*lstmtos—m some there -
are only three; and I have noticed, When reviewing the
monthly Criminal Returns, that very few Magistrates of the

“District try a single case if they can avoid it. I feel sure.

that if the ruling asked for were given, the Magistrates of
Districts - would be able to get rid' of every case, and, con-

sidering the distances at which the camps of the Full

Power Magistrates generally are from that of the Magistrate
of ‘the District, such power would only result in much
additional trouble and fatigue to all concerned, prisoners,
witnesses, and police. The police send a case up to the
Magistrate of the District ; this will often involve a journey
“of some few miles: if then this officer, instead of at once
disposing of the casc, refers it for trial to the nearest Iull
Power Magistrate, existing circnmstances will ensure there-
by many miles’ additional travel to-the parties concerned,
and form an additional reason for proseentors refraining from

- putting the law into force. I think, therefore, that, not only
on legal grounds, but also on the gr ound of convenience, the
ruling applied for should be 1efused§ and the o1d0r of the
District Maglstlato of S irat cancelled.

Order annulled.

- R
-Rra. v. THAKU’ bin Ira’

Nlaznienance—.]udzcml Proccedzng—-—Appeal———C’1 i, Proc Code,
Sees. 316, 404, and 409.

, .
An order of miintenance, undex See. 316 of the Criminal Proecdure
Code, is a * judicial proceeding of a Criminal Court” within the meaning

of Sec. 404 of that Code, but no appeftl lies against such order under :

bec 409,

NE Sankd, wife of Petu, the son of the petlbloner, Thak,
having petitioned for maintenance, the Acting Magis-

trate of the District of Kérwar, J. Elphinston, or «dered, under
See, 316 of the Code of Cnmmal Procedure, an allowance of
eighteen rupees per annum to be made to her by her hus-

band and father m law jointly. No payment was made as
v—llcec

81

1868.,
T Rura.
v
Krisuna’
PARASHRAD
et al.

Sept. 10.
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