CROWN CARES,

-~ Rra. v. MaNomaR Ra‘m1,
~ . Ty N

. Aélultery-——Remarriage——ﬁa’.tré.

Where a pusonex accnsed of quultely sets up in-defence: a':Niird, cons

" t1 acted.with the woman w1th whom he i is alleged tohave committed ftdultery,’

in aceor dance with the custom of his ¢ caste, the question the Court. has to

-determine is, whether or not the aceused honestly believed, at the time of
contracting the Ndird; that the woman was the wife of another man.

VILE prisoner wwé convicted, on the 5th of November ’18(6'7’7;
under Sec. 497 of the Indian Penal Code, of the offence

of adultery, , and sentenced to rlgorous imprisonment for one
~month and one day. The facts of the case, and the grounds

of the: convmtlon, appear from the udgment ‘recorded by
‘S.H. Phhlrot’cs, Acting Senior Assistant Judge of Broach fo

s In this case the accused s cha med with auultery, in
“ﬂlELt in the lifetime of Becha Biéi Lakshmf’s husba,nd he
well ‘knowing. ‘that Bai Lalehllll s husband was alive, and
‘that he did not. conmve or congent to 1t hwd sexual inter-
fcoursw Wltll B"u Lakshmi,

‘”[‘lmt Boclm' did not connive at 1’0 appears plam, be-
cause this presont comphmt has been instituted, and because
e has twice complained in the Clvﬂ Courts, . and once in
the Criminal Court, before mstltutmo’ theser proceedmgs.
The fzccusod however contended that ‘he consen’oed, and
said tlnt he took money for his mfe in hﬂu of a decree
The circumstances were these — ‘ '

“Bechar suod in the Munsif’s Court of Jambusar to re-
cover possession of his wife ; but as, with the exception of the
“\[dhoﬁiod‘m% no other people’s wives can be given into thur
possession, his wife was not” leen lnm, but Rs. 240 were
awarded to him as’ damages. From this decision he d1d
nob appeal ; but from that it cannot be said that his marrlage
was annullad, - He did all that was in his power to do.

"¢ 0On the part of the defendant the sexual 1ntercourse, and
the kpowlec go that the woman, Lakshmi, had been married

to Bechar, are admitted. -The accused only urges that he -

mmgmed thwt the mmrrnrre had been annulled by, Bechar’
ve=3cc
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’ta_kirig_the money ; but this is a mistako of,l&iv, by'which no

man can be held excused (Act XLV.of 1860, Sec. 76),

thouOh it mmy be a reasofl for mitigation of punwhment

© “The remfumng defence of the accused is that he acted
according to the universal custom of his caste (Leowa
Kunbi) ; but I do not consider this custom sufficiently.
proved. The only evidence that has been given is that the
married females of that caste are in the habit of eloping

with other men, and that sometimes their husbands condone
the blgamy Tiven if ‘the custom contended for were
-proved, this Court is bound by the decision'of the High

Court in the cases of Reg. v. Bai Rupé and Reg. v. Kursan
Gojé (a), in which, though .a similar custom was proved to
exisb among the Twlapdfn Kolis,. the ngh Court . decided
that, asthe custom was a vicious one, and entir ely opposed
to the Hindd . law, it svag only a reason for mitigation. of

_ punishment, and that a person who was othelwme oulltJ
-under Sec. 497 could not be 1el10ved by if.

- ¢t Ag'the accused has already paad the amount of the dem ee,

. and as there is no strigh rule among this people, as" amongst
~ the Brahmans and Banms, T give him ag lement a sentence

as will not deprive him of the right; Of' appeql

From the conviction and sentence of the Ses‘ﬂon Comt

. fhe prisoner appealed.

The appeal was argued before Coucs, C J and- NEWTON J.

- Nandbhdr Haridds, for thé prisoner :—The intent of the
prisoner, which in this, as in almost all other cx*i;1111i§1»¢ases,
must ‘be“proVed,_ depends on whether at the-time-of con-
tracting nétrd with Lakshmi he believed he was doing right

‘or wrong. The inference which any jury would draw from
- the facts here is, that he believed he had a right to contract

adtrd with Lakshm{, Tn the cage relied 1 apon by the J udge,

a different conclusion might be drawn.

[COUCH, C.J. :—The report ‘of Kfusan Gojd’s case nmled
the Judge who trled this case. The first: question sent down
for trial there was, whether the accused honestly believed that

(@) 2Bhom. I. C. Rep. 124,
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"the woman was not, at the time of the 1'emarr1aO'e, the w1fe

of another man and this was found against him.] -
@

Lerd ( Amzous Curiee) mentwneﬁ the cases of I’eg v. Balu,

Baﬂm b and Reg. v. Hasan Sulemén (¢ (e)-.

,.Dlziﬂi'djlal Muthurddds, - for the prosecution :—The" suit
filed by the prosecutor was decided in 1861, That was to
“recover his wife, or obtain damages for her detention: Tho .
nétrd was contracted in 1862 ,.but the money - was not: pa-_id '
under the decree until 1866 ; consequently at the time of .

the- ndtra the prisoner could not have considered. that
; Lakshml was in a position to remarry. '

PLR Curian :—Aftor the decree had givenan optlon to the
Womanrtp return to hor husband or to pay him money, she

1‘emarried "It cannot, therefore, be held that the accused-

~and the woman did not believe thab the latter was at hberty
to remarry. We cannot uphold the conthlon of adultery

" The Senior Assistant Session Judge was, as already ob-
served nnsled by the report of the case of Karsan Goja (cl)

; C’omwtzon and sentence rever sed

- (0). Coram CovucH, J (Qnd Cummal Sesslons, 1863.)

- Reid for the plosecutxon.

Barton for the prisoner.

-+ The prisoner was charged with- hm ing commltte{'l adultery with Laksh-
.mi, the wife of G'mgamm I\ushnappa o e

On the part of the prisoner it was proved that he had contlacted natrd
with Lakshml, and though -she had not obtained = ~divorce from. her
lushand, yet he “had refused to receive he1 into Tis house at the 1nt01-
cession of the caste. .

The ndtrd was subsequentl} performed in the presence’ of several mems

bers of her caste.

Reid contended that the caste had no rlght to dissolve thc fir st mm-‘

~ riage.
Ote of the questions put to thie jury by the 1ea1ned Judwe was, whe.
“ther the accused believed that the woman at the lemaruawe still continued
to be the, wife of het former husband
The jury acqultted the prisoner. =
(). Comng Covcr, J. (2nd Criminal Sesswns, 1865.) .
Reid for the prisoner, who was charged with adultery, and who h'\d
contracted nikd, with Amunabibi, the wife of the prosecutor.
“ The question there left to the jury was, “did the prisoner in good falth
believd'that he was at liberty to marry Amunablbl. ‘ )
Verdict—Not Guilty,  »

d) Vzde corlccted report of that case, 2 Bom. H. C. Rep, 117 (2nd LEd.).
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