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a new suib.  The summons, then, in my opinion, was plo-

pelly dismissed.
Appeal dismissed, .2Ug§”/fc05[; lo bo paid out
of the estate of I P. »
~ Attorney for tho 'lppdlant Shémriw l’mul Ty J

Attomcys for the 1ospoudunt Meain, Clevelund, amZ Peile.

o
Appeal No. 150.

Tun Liquipators or T Inpisy PENINSULS,
Loxpow, axp Ciya Bank (Lnnuren) ... Appellants.
J. L. Scorr, Trustee of the estate of
- Kharsedji Fardunji .voveeviieseernnsennn, Respondent.

" Purchase of Shares in « Company by Directors—Ultra vires—Breach,
of Trust—Debts proveable under Act XX VIII. of 1865, '

A claim against the Directors of a Joint Stock Company to make good
funds of the company expended by .them, on behalf of the company, in
transactions that the company was forbidden by its. Articles of Association
to engage in, is proveable under Act XXVIIL of 1865.

HIS was an appeal from an order of Arnould, J:, made in

chambers on the 5th of October 1868, by which he

or dered that the Trustees of the estate of Kharsedji Fardunji

should be at liberty to distribute the assets among the credi-

tors who had proved their claims, without reference to the

claim of the Indian Peningula, London, and. Chlna Bank
(Limited) in liquidation.
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The facts upon which the above claim was founded -

appeared from affidavits made respectively by Mr. Scott,
Trustec under Act XX VIIT. of 1865 of the estate of Kliarsedji
Fardunji, and Mr, Punnectt, one of the Liquidators of -the
Indian Peninsula, London, and Chm‘x Bank (Limited), and
were as follow :—

Khar sedp Far duny had been a Dir ector of tho I P.In&
C. Bank.

In May 1866, at & meoting of his ereditors, it was resolved
that his cstate should be wound up unde Act XXVIIL of
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1865. By a Judge’s order dated 17th May 1867, it was
directed that the cr ed1toxs to the estate should send in their
claims before the’20th oin unc 1867. In August 1866 the
Manager of the I P.L & C.: Bank had sent in a claim,

founded on a p1omlssmy note, on the cstate of Kharsedji

Fardunji for Rs. 2,41,916, which claim was ftdlmttcd, and
dividends were received upon it in duc coursc.

On the 22nd of May 1868 Mr. Scott received a letter in

© the following terms from the qullldd.tOI 3 of the I l’ L. &
' ) (J Bdnl{ —

“To v TRUSTEES OF THE FsTATE oF KHARSEDST TARDUNIL.
“ DEAR Sirg,

“In addition to the admlttcd claim of this bmk, upon
which the dividends alveady declared have beenduly re-
ceived, we have now to give you notice of a claim amount-
ing, exclusive of intevest, and without prejudice to such
increase as a further mvestlgwtlon of the affairs of the Bank
may call for, to Rs. 3,26,268, being the amount-of money

- disbursed by the Directors of this bank during the. time Mr.

Kharsedji Fardunji was one of them, in contrav: ention of the
Articles of Association ; Rs. 1,38,749, expended in the pur-

chase of shares, Rs. 1,67,528, logs on sundry loans made on

the security of shares in the bank.

“We have to request to be 1nf01'mcd, ab yom calhest con-
venience, whether you are preparved to pay to us the d1\71-
dends on the amount claimed which have already been »
declared, and to give you notice, should you decline to do
s0, that immediate application will be made to the Court in
the mattor. " o '

" (Signed) . E. Bexoir,

for gelf & T, T'. Punnett, Liquidators.”

This claim the Trusteo of the cstate of Kharsedji Fardunji
refuscd to admit, as not being proveable under Act XXVIII.
of 1865, and as being too late in point of time. He accord-
ingly, on the 29th of September 1868, dpplicd to Sir.Joseph
Arnould to be allowed to wind up the cstate without vefer-
cnce to it, stating that he was in a position finally to
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liquidate the estate in fourteen days, but that if the liquida-
tion were to be kept open untila suit to establish such claim
should be decided, more than a yc 4’1 must elapse before the
estate could be ﬁnally closed.

The I. P. L. & C. Bank wenb into lignidation in March
1867. :

Mr. Punnett made an affidavit in reply, in which he ex-
plained how the delay in making the claim arose (the delay,
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however, was not insisted upon at the hearing of the appeal),

and set out in detail the circumstances under which the

loans were granted, and the purchases of shares made, by
the Directors, and stated that he was about to file plaints-

against all the Directors of the bank who were implicated in

the purchase of the bank’s shares and the loans upon them,

Art. XTIV, :—“No share in the Companyshall be pur-
chased by or on behalf of the Company, and no advance of
money or security for money shall be made by or on behalf
of the Company to any person on the secumty of any such
share.”

The Appeal was ar gued before Couvcn, C. dJ., and SARGE\U‘,
J.; on the 12th of November 1868.

- Pigot and Marriott, for the appellants : —-As no. question
with respect to the delay of the appellants in making their
- claim is raised by the respondent, the only point before the

Court is, whether a claim can be ﬁroved in bankruptey (and
under Act XXVIII. of 1865) for a debt incurred by a bank-
rupt by breach of trust of his-duties as Director of a bank.
It is submitted that such a claim is proveable. The specifie
breaches of trust we complain of are—(1) dealing in the
shares of the bank ; (2) lending money on the security of
such shares: for such acts Directors -are lable to be sued :
Jehimgir Rastamji Modi v. Shdmji Ladhé (a). The only
- question is as to the amount of loss, and that is not a claim
sounding in damages. The suit is in fact to recover back
the money wrongfully appropriated, and resembles claims
upon the estate of a bankrupt for money embezzled by him,
or obtained by forgery, which are proveable : Iz parte Jones
9); Dudley and West Bromwich Banking Co. v. Spitile (c);
{2) 4 Bom, H. C. Rep; O. C. J. 185.

(l/) 2Mon. & Ayr 193; 3 Dea & Ch. 525, (¢) 1 John & Hem. 14. -
v.~—~220¢ .
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BMavor v. Dcwenport d). A debt incurred by a breach of
trust is a simple contract debt, and, therefore, proveable:

Cox v. Bgteman (o) ; t;mch v. Russell (f ) ; Lewin on
Trusts, 158, 590.

MeCulloch (with }nm White) for the respondont
. Our. adv. vult,

Dec. 19, Couven, C.J.:—In this case a summons was
taken out before Sir Joseph Arnould, by which, upon reading
the affidavit of Mr. Scott, sworn on the 29th of September
1868, it was ordered that the Trustees of the estate of
‘Kharsedji Fardunji should be at liberty to distribute the

~assets among the creditors who had proved. their claims,

unless good cause were shown to the contrary by the Liqui-
dator of the Indian Peninsula, London, and China Bank
(Limibed) ; and in accordance with that summons the Liqui-
dator appeared to show cause. - The cause which he showed
was stated in his affidavit, and in substance was, that there
had been a claim made by him agatnst the estate of Kharsedji
Fardunji in respect of transactions and dealings by him, as
Director of the company, with the property of the company,
contrary to the Memorandum and Articles of Association,
which amounted to a breach of trust. That is set out in
the 11th, 12th, and following paragraphs of the Affidavit of .
Mr. Punnett. In the 18th paragraph it is put shortly in these

‘words: “I have been advised, and behevo, that the with-
drawal of the said bank funds for the purpose of purchasmo'
‘shares in the said bank, and the advancing money to share-

holders upon the security of the shares of the said bank is
. contrary to the Articles of Association of the said bank,
-.and is particularly prohibited by Article 14 of the Articles of

-Association.”’

Upon the summons boi_ng heard, Sir J oseph Arnould made
an order absolute, by which he directed that the Trustee of
the said estate should be at liberty to distribute the assets
among the creditors who had proved their claims, without
reference to ‘the claim of the Indian Peninsula, London,

‘and China Bank; and the Liquidator of the bank 'has ap-

pealed to this Court against that order.

(d) 2 Sim. 227, (e) 2Ves. 19, (f) 3 Myl & Cr. 3.
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It was admitted that the only point was, whether the claim
was proveable under Act XXVIII of 1865, and that there
was no difference in this respect f wween that Act and the
Insolvent Act, Sec. 40 of which enacts: ‘That all such
debts, dues, and claims as mlght be proved under a fiat of
bankruptey bearing even date with the insolvent’s petition,

- or the adjudication (as the case may be), according to the

provisions of 6 Geo. IV., c. 16, or any other statute or
statutes now in'force, or hereafter to be passed, relating to
bankrupts, may also be proved as hereinbefore mentioned,
in the same manner * * % as in the said statutes are
or may be set forth and prescribed.” The question then
resolves itself into this, whether the claim is such as could
be proved in bankruptey in England ; and we are of opinion
that it is. The nature of the liability of the Directors of a
company was determined in the case of Jehdngir Rastamji
Modi v. Shémji Ladht- (supra), where the learned Judge
held thata shareholder in a Joint Stock Company could main-
tain a suit against the Directors to compel them to restore
to the company funds of the company that had been made
use of by them in transactions that the Directors had no au-

thority to enter into, without making the company a party to -

the sait. That judgment was founded on a series of decisions
of the courts in England; and the principle that Directors
who negleéb the rules of a company are liable to make good to
the shareholders any loss occasioned thereby, and that their
liability in this respect does not differ from that of or rdinary
trustees, has been recently affirmed by the Master of the
Rolls in England, in the case of Turquand v. Marshall (g).
Such being the nature of the liability of Directors, and the
breach of their duty rendering them liable as trustees, the
claim is in respect of a breach of trust, which is a claim
proveable in bankruptey: Bz parte Richardson, re Hodgson
(h) ; Lz parte Heaton, re Moxon (7) ; Bx parte Vine, re Hooper
(7 ); Beparte Watson (k). .

The authorities clearly establish that such a claim as this
is proveable ; but even if there were no authorities to guide
us we should have considered that it was so ; for the claim is

(9) Law Rep. 6 Eq. 112. ,(iz,)_Blici{’s Bktey. Ca. 202, 421.
() Ibid. 386, (j) 1 Deac. & Ch.357. (k) 2 Ves. & B.414.
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really that the trustee shall be made liable for the money that
he has improperly taken, and the money is to be considered
as if it still,belonged to b % Association. It is money of the
bank which is in the hands of the trustee, who cannot be
allowed to say that he has made use of it in breach of his
trust.

The order of the learned J udge must be reversed ; the
Trustees of the estate of Kharsedji Fardunji must be pro-
hibited from parting with all the assets until this claim is
decided, and the costs of the Liquidators must be paid oub
of the estate of Kharsedji Fardunji. .
| Order reversed.

" Attorney for the appellant : J. S. Hurrell.
. Attorneys for the respondent : Keir, Prescot, and Winter.

-G} O O

J0a0 MARIANO LOPES ..vvevviieninenn ....lentzﬁ‘
FRANCISCO LIOPES  vevviiiivoeennnennnnn.. . Dofondant.

Portuguese Law—Primogeniture amongst Portuguese Inhaditants' of

Bombay—Cession af Bombay to the English—English Law introduced into
Bombay. .

The Portuguése inhabitants of the Town and Island of Bombay, not
having had their laws, and usages having the force of laws, preserved to
them by the Treaty by which Bombay was (a.p. 1661) ceded to the English,
are subject to English law, so far as the same has been introduced -into

Bombay, and has not since been varied by Ieglslatxon

. Where a Portuguese inhabitant of Bombay bem0 entitled to certam im-
moveable estate in.perpetuity died intestate before the 1st of J anuary 1866
{on which day the Indian Succession Act, 1865, came into force), leaving two
nephews by a sister as his next of kin, it was held that the elder of them, as

heir at law of the intestate, was entxtled to. succeed solely to such immove-
able estate.

HE facts of this case sufficiently appear in the judgment
of the Court. The arguments of counsel, and the ex-

amination of witnesses, extended over fen days.

Edward Howard (with whom was Scoble), for the plaintiff,
cited or commented on Doe d. De Silveira v. Texeira (a);
Campbellv. Hall (b); Calvin’s Case (c) ; The Attorney General v.
Stewart (d); The Mayor of Lyons v. The Fast India Company
(e) 5 Anonymous (f) ; The Indian Ohicf (g) ; 2 Bruce’s Annals,.

(a) 2 Mor. Dig. 247.  (3) Cowper 204. (c) 4 Rep. 2a, 17b.
(d) 2 Meriv. 143, 158. (¢) 1 Moo. Ind. App. 175, 271, 274,
(F)2P.Wms. 75.  (y)3C. Roh. 22, ¢
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