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Justico Bast in Oassinath Bysack v. Huvroosoondry Dosses
{4 ; and recenb ones are- fi"xttcmw Nateliar vo The Rajah of ~
Shivagunga (ﬂtpiu) Musshnat Boobun Moyee Debai vi Ram
Kishore Achar] Chowdhry () ; and Nobin C’}’umder Ohucker~
um‘z‘J v, Issur Chunder Chucker buu’J (i), per Peacock, C.J.

The - declaration in the decwv, that the 1emamdex is to
those who at the decease of the plaintiff may be the heirs of
her deceasedﬁmsbaﬁ&, is in accordance with these authori--
tiesl, and  the learned Judoré; who was himself one.of the

~Judges by Whom the case of Jmmehmn v. Bdi Jamné was

decided, having’ refused to alter tho minutes, we think we

“cannot treat that case as. an authority binding us to alter

his decree. Opposed as the decision is to such h}gh au-

thorities, and not .ourselves concurring in it, we do- not fsel_

bound to apply it in this case. . The decree’ appealed from,
ought in our op1mon, to be amcnded in the manner we have

: meutmned, and in other respects to be confirmed ; and, as

- July 17,

each of the appellants has fuiled in his or her appeal, wo.
think each should bear his or her own costs.

Decree as mﬁcndecl cbnﬁwnédﬁ
Attc 01ney for the plaintiff : S/zum) v Pandmang
Attome)b for the defundfmts ])allas and Co.

-{g) -2 Moxr. ng 198--210. (k) 10 Moo. Tad. App. 279 311
()9 Cale. W, wRep., Civ. R. 505, 508,

‘—%-

Refw red C‘aw.

CHa'san Ka'san et al Plaintiﬂls';

"_GOMA I'x DAVIT ef al Defwmam‘s.

3

C’mwc) St0i (f Omumc:u‘s Pledjecl—-JIea.sme of Da:nuges :

In an action of damages for the detcntxon of omaments pled@ed w1th

.the defendant which;the defendant has ‘wrongfully converted to his own
- use, the measure of damages is the value of the ornaments less tne sum for

which they have been pledged..

'ASE stated for tho opinion of tho ngh Comt pursuant
to Sec. 55 of Act IX, of 1850, and Sec: 7 of Act XXVI.



: ORIGINAL CIVIL® JURISDICTION.
of 1864, by John O’Leary, First Judge of the Bombay Courp
of Small Causes :— '

. C Y -
“Tu this case the cause of abtion appears‘in the sum-

- mons; as ultzmately amended by order of the Court of Small '

-Causes on.the 14th of January 1868,

- The facts of the case, as pr oved before me‘ at th‘e)tﬁa’l

" on the 11’5]1 of Decémber 1807 were as follows —

“ Iu the month of Pems:h 1923, the plcun‘uﬁ Ohandu;
- pledgecl certain ornaments with the defendant as security

for a loan of Rs. 3,200, In the month of Ashad in. the

. same yoar he- redeemed a portion of the ornaments, and paid -
" Rs.2, 070 in part payment of lIis debt:  He subsequently ten- -

‘deged the balance of the debt, and demanded the remainder

- cof :‘phe ornaments, but the defendant refused to deliver them
up. It was admitted by the plaintiff that the value of the’

* ornaments claimed by him excceded Rs. 1;000. The reasen
A‘alleged"by th’e defe’ndant for his mfusal was as follows :—"

- «The defendant dlleged that in ) the month of Shrayan .

“"'1923 ‘after payment ‘of the sum of Rs. 2, 870, the plaintiff

_cambe to him. to- demand the remamder of hiy ornaments, -
|, saying he wanted to sell them ; that a. caleulation as to the'

‘value of the ornaments then in the defendant’s custody
was - made,- and this was settled at Rs. /oO which sum was
lodged with the defendant by the plamhff' who took away
the ornaments (\Vlth the exception of one, which the defend-

“ant produced in court) ; vthat ‘the account between the plain-

tiff and the defendant was not then settled, but that on sub-
sequent examination the defendant ascertained the amount
remaining due to him to be about Rs. 472-8-0, principal and
interest, and ho péid into court Bs. 270, being the balance
of the sum alleged. by bim o be due to the plammﬂ' on
_settlement of account.

e In my opanon, the defendant wholly fmled to prove his
’ defence I was satisfied " that he had refused to deliver up

the omamen’cs, although the amount due had been tendel red -

to hlm by the plamtlﬂ'

e The quesmon for the dcmswn of the ngh Comt is, had
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‘the Court of Small Causes Junsdlctmn in the caso, undel the

cir cumstances stated abné
) , :
“For the defendant it was conten&ed un&el the plea to:

the JUIISdIChOL ‘that the action was in the nature of an
action of trover or detinue, and that the plaintiff was bound
to sue: the rdefen&ant for the full value of the ornaments
detained by him, without deducting therefrom the.sum ad-
mitted by the plaintiff to be due by him to the defendant.

.That, as the value of the ornaments was over Rs. 1,000, and
. the amount o deducted or given-credit for was not a pay-

ment on accotmt, or an admitted set-off, the plaintiff could
not bring the case within tho Jurisdiction of tlns court, except
by abandoning the excess. ’

- “For. ’nhe plaintiff it was- contended that the cause of

" action was the damage sustained by the plaintiff, by reason
* of the wrongful detention of the pledge after tender of the
Vamount due, which damage; being the excess of the value of

‘the ornaments detained over the amount due, was less than
Rs. 1,000, and that, therefore, the court had jurisdiction; .

“] iﬁrcnlined to the latter view of.the case, and. gé;ve 8
verdict for the plaintiff for Rs. 608-11-0 with costs, and- I

.cermﬁed plamtlﬁ“’s costs'at Rs. 51.

“The defendant having’ appued to the Gomt of Smaﬂ
Canses for a new trial, that Court, on the 14th day.of Janu-

~ ary 1868,  amended the summons as set- forth in copy of
- amended summons (A), and, subject to the opinion of the
- High Court on the question whether, under the circum-
“stances stated above, the Court of Small Causes had j juris-

diction to hear and determine this case, the Court of Small
Causes refused to.grant a new trial, and confirmed. my decree

_ of the 12th of December 186‘7 And T refer the case to the

High Court to malke such order, under Sec. 8 of Act XXVI
of 1864, as the said High Courﬁ may thmk proper.”’ ‘

The amended summons was for damages %ustamed by the
plaintiffs, by reason of the defendants’ detention and conver-

-sion to their own use of the plamtlﬂ's ornaments, pledged

with them by the plaintiffs, being the value of the said orna-
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ments less the sum of Re. 478 due by the plaintiffs to the. 1868.
‘defendants on pledge of the same %%, v.v0 Rs. 835 14 0 e

KASABI

,, ) —— et als :

7 Re 8351400 ‘ v
S - GoMa’
~Costs ;,, 618 9 JA’DavII

e ‘ s et al, |

Total..Rs. 897 6 9
There was no appearance for the plaintiffs.

The HOnmabZeL H. Ba yley (Adrvocate (eneral). for tﬁe
defendants cited Chltty on Contracts, p. 704 ;' dvards v,
»Rhorles {a). '

‘Cougc, C. J.:—Tt is clear to my mmd that the Small
Cause Court had jurisdiction in this case. The original sum-
mons stated that the action was brought for Rs. 835-14-0
claime d as damages for the detention of certain ornaments.
‘The particulars go on to show how that sum was arrived at.

The valus of the ornaments was Rs. 1,818-14-0,and there was
‘& debt due- upon them of Rs. 478- O 0.

Now, accor dmg to soveral authomtles, in such'cases as this
the damages are to be measured by the amount of the loss
actually sustained by the. plaintiff. -Chief Justice Earle, in
“Johnson v.-Stear (b), delivering the judgment of himself and
Byles and Keating, JJ., said: “ On these authoritieswe hold
‘that the damages due to the plamtlff_' for the wrongful con-
version of the pledge by the deferidant are to be measured by
the. loss he has really sustained, and that in measuring theése
' damages the intevest of the defendant in the pledge at the
time of the conversion is to be taken into.account.” The
Judges, in coming to this conclusion, followed the case of
Chinery v. Viall (¢) in the Court of Exchequer, where it was
held that an unpaid vendor of goods who had wrongfully re-
‘sold-them was liable only in damages for the difference be-
tween their value and the price that was to be paid for them.

CTois true that in - Johnson v. S‘tear Mr, Justice Williams
differed from the other members of the court being of opi-
~ nion that the plamtlﬂ‘ was, upon the ¢onversion of hig goods

(a) 92 L. J, Fxch. 106, (3) 33 L. J. C. P. 130
(¢) 20 L. J. Exch, 180,
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by ‘the bailee, entltlecl to recover the whole amount of the

"his _]udorment be examined, it will
be found that even in his opinion the plaintiff was not bound’ﬂ
50 to treat the demand, and that it was optionai for him not
to sue for the entire amount; so that, as applicable to-the -
present case; his Jtldgnlent is not mcon%lstent with that” of
the rest of the Court. '

Applying the abova rule to the ca.se befoxe us, What thelr
plamhﬁ' had’a right-to recover was, the value of his orna-
ments less the claim \\lnch the defendzmt had against lum m

respect of them ST

The case of Avards v. Rhodes has, in my opmlon, no ap- g
phc%tmn to the pre%ent que%tlon ‘

" The de01<1on of the Small Cause Courb was, thelefore,,
nght, ‘and the defendant must pay the 00>ts of 1e<el Vmo'
this questwn Y : ’ '

SARGEVT J. —-I am of the same opmmn. Iﬁ seems o a0
that, on the face of the summons; if you. omit ‘Dhe plaintiff’ s
partlculars, no quesmon could be raised. Those ‘particulars

‘merely sho‘v how the. result is arrived at, Wthh is’ imma--
terial 50 long as the dam%e claimed is under Rs. 1,000.- In-

O’hmevy v. Viall, Bramwell, B., says : “If the. facts. Were :

1s1mply seb forth accordmw to the truth™ (whxd1 18 what

plaintiff has done here), « it would plainly appeaz that hey |

, _lost only the difference of value and puce, bemg lnble to pay,
" the price.”. . : '

Theplamtzﬁ', by,setting oub the pmjbioulal S, aid 'n‘o mére
than state the true facts of the . case. " The summons

- was substantially a claim for da.maoeg to the cﬂhOhﬂt of

Rs. 835-14-0,
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