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-the packing, I think that the plamtlﬁ‘s would have been
bound to do ;.and under these circumstances I think that
the company are protecte‘ by the terms of the bill of lading. ‘
That bill prov1des for the contingency-of transhipment, and
exempts the company from liability arising from dqmage
auqed by insufficiency of packing.. '
: ' Decree rever sed without costs. :

Attorneys for the plamhﬁ’ Acland, Prentis, and Bwhop
At-torney for the defendants : J. S. Hurrell,

Appeal ;S'un‘s Noau 125 and 126,
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MOTODA wuvuiini et e ees e Appellcmt

GA\TPAT Monom NA RrA! YAN MOROBA and

© SaTYABHAMMA'BA'T, Amdow of Vmayak
‘vioroba ....:..........................‘....Respandents,
GA\P»&T M:OROBA and Na’na "yaN ] VIOROBA Appellants. o
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" Hinds Law——Partztwn—«Ancest,al Estate—W1ll—-—-—(’onstructwn of

Hindd Will—Guardion—Family AManqemen.——Acamescence—A'ZOp*’on '

of Acts of Guiardian-~Hindd Widow’ s Bstate. - 0 et

V a Hmdu, being po:,seﬁsed of plopext\ both moveahle and lmmove-'

‘able, which  he had acquired by making partition with his hrother of

their joint ancestral estate, died:in, 1830 after making ‘a’ 'Will in the
English language, by which, after various, beq“ests, he ‘disposed- of ‘the

,1e§1(\ue of his sald property : one-third to his son 'V, abvolutel\ ; one third

" 1o his son L. alisolutely 3 “and the remaining clefxr third-share to my
‘. grandsons K., V., G., and ., the sons- ‘of my late son MMorobé, deceased,
. t‘len' and each of their respechvc heirs, ‘executors, *administrators; - and
- assigns; share and share alike.””. These residuary -hequests. were not to

take effect until after the’ death of the testator’s ‘widow, who!was- ap-

" pointed executrix and manager of the whole estate during her life.

The estate was divided by arbitrators’ in 1855, ‘after making prm ision
for the testator’s widow, in substantial accordance with the Will, and V,
and L. immediately entered into possession of their respective third-
shares; the third-share allotted to the fom :ons of M . “ho were, then
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infants, representedby theu mother and O‘uardlan, remained unappmtloned . 1868
until: 1856, when, on a suit being filed, the greater part of the moveable M' '
prope rty -was apportioned. "The 1mmovc(%f property continued unap- Vel
portioned, the Dbiil stating - that it ‘was not for ghe interest -of the minors Mg;g;i, T
then to appottion it ; and the sons of M. eontinued to enjoy the rents . of g1, ..
and profits, living together as an undivided- Mindd family, the property ~ Gaxpar
heing succesuvely managed by the eldest surviving brother. . In 1866 the ~ Mokosa’
then surviving sons of ’\I having attained their majority, joined with V., . - ¢ “Z

the son of the testator, in conveying to a purchaser a bangld, which had L A;ksnglﬁi’f; 5
heen aﬁl otted to him as portion of his share under the Will. SRR
" In'a suit brought by L., the widow of K., against K.’s vmvwmg bro-
thers, "and §,, the widow of his brother V., in which L. claimed to be-
"absolutely entxtled, as heir of her husband (and also as heir of her daughter, :
who died, after the hushand’s death, childless and unmarried), to a fourth

part of ‘the third-share of the estate allotted by the A“ ard of 1855 ;

H{fld-, that the swrviving brothers of K. had, by their condlict since
attaini;‘:cv their majority, adopted the acts of their mother and guardian,
and hiad agreed to treat the Will of the testator as a valid W ill, and were
aecor dmf*l 7 estopped from disputing its provisions.

Held, fuvther, that ‘the  lanzuage of the testator showed an intention
that his gfandsons should tul\e the one-third between them in qevevalfsv
and as members of a divided famllv, and that the Will mu*t be so con-

- tmed : - . :

CAH mdu widow suceecdmo' to the immovéable pr operty of hér. deceased

‘husband, and also-claiming as heir to her only daughter, who died after
‘her father, childless and unmarried, is only y - entitled " during her life to a
willow’s eztate, The doetrine laid down in the Division Coultt‘*lat ances-
tral property after partition can be disposed of by Willy in the same way
as self-acquived property, disapproved of, as opposed to the authoums
and gvneml spirit of Hindd Las, . :

qESD were cmqs - appealg from & - decree made by
AR\ ovLD, J., in the Fn’%u Division Court, ~on the 19th of
VA.LOU st 867, S :

~ The. facts of the case 911ﬁ’iment]y appezw from the Judgment
of the Conrt below (), and from the Judgment of the Court
of appeal.  The plaintiff appealed from that portion of the’
decree Whlch limited the estate taken by her in the one-fourth
shave of the fmmoveable property to an estate for life, as she
climed as hei¥, not only to her husband, but.also to her
dmo«luer Dﬂvwvalbcu, who- died, urfer the husband’ death,
childless and unmarried.

The dnfendmts appewhd genera ally“from the whole decree.

ihe appeal was argued hefore Covcs, C.J.,and ;SAI’(}ENT J.,
1 Juno 19 and 20, and July Q 1868.

(a 4 B,om‘. H. C. R_ep., O.C.J. 150.
vis—i70¢
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Pigot and Mazrriott, for the plaintiff appellant :—The Court
below has decreed to ﬁhe plaintiff, Lakshmibhi, only an
estate for Yfe in the im:oveable property ; but Lakshnibéi
is the heiress of her daughter, and so entitled absolutely. By
Hindd TLaw, on the death of a father without male issue,
thie danghter takes an estate in remainder vested in interest,
subject to what may be called the widow’s interposed bene-
ficial intevest, in her father’s immoveable property, and such
vested interest upon her death passes.to her heirs: Jami-
yatram v. Bai Jumnd (b) ; in this case, as she died childless
and unmarried, to her mother: West and Biihler’s Hindd

Law Introd., p. 63; tbld,p 189 Stokes’ IImduL%WfBooks,
p. 487, ‘

- The next question that arises is with respect to the right.
of Vésudey Vishvandth to make a Will ; and this depends on
the effect of the partition betxvéen him and his b_fother ip
1823. After that partition we contend that the share of

Vasudev, in the absence of a Will, would have descended. a8

separate propelty Them is no express authority for . this
proposition, but there are strong dicta to that effect. Tord

- Justice Tnrner, delivering the _]udcrment of the Lords of the

Prlvy Councilin The Rajuh of Shivagunga’s Case (c), says that
“when property belonging in common to a united Hindoo

.,farmly has been divided, the divided shares go in the general

course of descent of separate property.” To the same effect-
are the remarks of Westropp, J., in Narottam Jagjivan V.
Narsandds Harikisandds (d). If, then, the course of descent
of ancestral property is altered by partition to that which

- prevails with respect. to self-acquired property, it seems
" logically to follow that the other incidents of self- acquired

property should also attach to it, one of which is the right to
dispose of it-by will : Nagalutchmee Unmal v. Gopoo Nade-
raja Chetty and others (¢), Vallindyagam Pilal v. Pachche (f).
If the contention on thé other side is correct, it would have
the resulb of introducing a third kind of pr opelty into Hindd

&) 2 Bom, H. C. Rep 11, (c) 9 Moo. Tnd. App. 609. .
(d) 3 Bom. II C. Rep., A.C.J. 6 ; vide infrd, p. 136 in notis.

(6) 6 Moo, Ind, App. 309 ; and see p. 345, (/)1 Mad, I. C. Rep. 326.



ORIGINAL C1VIL JURISDICTION. 131

Law, neitlier ancestral nor self-acquived ; but none stich is . . 1888,
mentioned by the authorities. Then as to the constryction L‘*K"frﬁum‘"
of the VVlH the intention of the t/stator faust <bo looked Gaxear
to : Sreemutty Soorjecmoney Dosscey Denobundoo Mullicl (9)- - B{a(t’ﬁa?A, .
That case is almost precisely similar to the present. Javmr
From the use of the words  their respective heirs,” and ct l. ‘
“share and share alike,” the testator must hdve intended L\hc)[\ubxl
to give his grandsons sepamte estates. In English Law-

these ‘words would create a tenancy -in - common. Hven
supposing the testator had no right to dispose of his pro-

perty; és he has done Dby his Will, the parties, by their sub-

sequent acts and conduct, have acquiesced in the disposi-

tion of the property made by the testator : and in all those

acts the infants were sufficiently represented by their mother

and guardian, and since their attaining majority they have

ratified these acts : Nellapp! Reddi v. DBelammal (1).;°1

Daniell’s Chancery Practice, p. 77 (2nd ed., 1845); Morvison

v. Morrison (i () “Lastly, there was no -re-union in this case,
. a8 1e-un1on cannot take place except between the persons

who were. parties to the paltltlou thmnaz‘h G(mgaclh'm V.

Kr zslmajz G(mesh ()

The. I{ono; able L: II Bay ch 1 (Advocate General) and
White. (wvbh them MeCulloch), contra :—The ~principle of a
son being equally entitled with his father to ancestral pro-
perty seems to pervade the whole Hindd Law. By adopt-
ing a son the father loses his power of disposing of ances-
tral estate : Rungama v.. Atchama k), Ayyavu Mupponar V..
Niludatehi Ammal (I). The Court will decree a partition of
angestral property at the suit of the son : Beer Kishore Sulye
Sing v. Hur Bullub Narain Sing () ; Iacnaghten s Hindd
Law, Ch. I. In places where the Mithkshari does not
prevail, the act of a father disposing‘ of ancestral property,
though nob void, is sinful : Strange, Ch. 12, .The authori-
tes lay down the prop%itipn4broadly'. On the other side‘

(9):6 Moo. Ind. App. 526. (k) 2 Mad. H. C: Rep. 182.
- (@) 4 Myl & Cr. 215,@11(1 per Ld. Cotfen.f‘zam, p- 225.
() 3 Bom. IL C. Rep., A.C.3. 69. (k) 43Loo. Ind. App. 1.
(#) 1 Mad, II, C. Rep, 45, - (m) 7 Cales W. Rep., Civ, R, 502,
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two dicta only are cited, which were nnnecessary for the deci-
sion of the cases in which they oceur. In Shivagunga’s Case
the’ questl,pn Wwag Wltﬁ_ reference to the descent of sepa-
ate property possesséd by one of several coparceners : see
page 625 of the report. In Narottam Jugjivan v. Naursandds
Harikisandas the person suing was ;30}.)Wrr1t'b in estate from

the testator, and the' natare of the prope orty was not aseer-
tained. That case was probably decided on the authority
7\Tagalucn1nee Ummal v. Gopoo Nadarvaje Chetly (supra);

~and the decision merely amounts to-this, that the Wil

was good in the absence of any ome to make a claim.
The answer to both dicta i ig, that the qucstmn we are con-
sidering was mot present to the minds of the- Judoe

[Coucr, C.J.:—The ground of the disability to: mf»ke a

Will -has not in general been sufficiently kept in- view,

- namely, the right of some person other than the testator fo

claim to share in the property “When proporby is. &n rided

_each. parcener can make a Will ; but when sons. are born '

their interest intervenes.] Here the sons had vested rights |
~in 1823 : distribution is made between the brothers ;- but-
what is there to divest the moh‘t of the sons to share with
“the  father 2, Their #itle is unaffected. ' The - sepamtwn of
the brothers does not separate the regh of the family. The
member of “an undivided property cannot make & -gift- of

- his share, “or leave it by Will : Gangubéi kom Szdhappa V.

Réamanné bin Bhimannd (n). It is said he may gell it but
oven this has never been solemnly decided. .

- Tt is admitted that the Will, if' it were made by an Enghqh !
‘man, would create a tenancy-m -common, but being made by
a Hindd member of an undivided. fainily, 1(; musgh be o
- strued with reference to the usages, customs, and -circum:
stances of the testator : S:eonmtt y Rabutty Do&;ee v. Sit-

chunder Mullick (o), ;S’wemutty Soorjeemoney Dossee v. Deno-

bundoo  Mullicl: (p). [SHG}JNT J. :—The same 1'@(15011 that
induced English lawyers to favour a tonancy-m ~COMmOR
would induce lawyers here to flwour a joint tenancy,-as that

particular mode of enjoyment 1§ best suited to the Hind

(n) 3 Bom. I C. Rep.,, A.CJ.G6. - (o) 6 Moo: Tnd. App.ls
(p) 6 Ibid. 526.. '
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f&mlly exigencies.] Yes; and Lere the children bemo minors,
it is probable that the testator -desired thero should exist
umongst them the jus am‘roswn?f’

Vf e h%we iot, hcwwer aoqulcsced in the provigions of the

Will. - A large portion of the movoable property has beem "
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divided, but what has been done in respect to the immove- Tk smmz o

- able property does not even show an intention to divide.
‘Excepb as to the Equlty suit, the family has always dealt
with- the mope1ty as undivided ; and, as that amounts at
_most to a mere proposal to divide, the widow cannot enforce
: paltiﬁon Tz'in:m' Reddy v. Achamma (q) ; bubt we contend
" that even an agrecment to 'divide is not tantamount to a
},artmon, or to a deed constluctlvelv dividing the property :
© Prounkisson Miticr v. bieenmtty Rarasoondiy Dossce (7).
[bAPGE\T dJ., veferred to Lall(oMohabew Pe»shad v. Mussamut -
- Kundun Koowar (8).] : -

.  What estate doos the widow take ? - Here we supporh the

~finding of the Court. The case cited on the other side, Bai
J amna s case, is founded on a misapprehension of a passage
in Strange, 2 Strangc H. L. 204. It is difficult to give a
definition that conveys an adequate conception of the estate
a widow takes ; but, whatever it is, she is incapable of alien-
" ating 18, exccpt for cortain causes, and yet she succeeds qud
heir to the whole - cstate, and, until her death it cannot be
.determined who the he_{rs of her husband are : Mitak., Ch.'2,
Sec. 1, para. 39; 2 Mor. Dig., p. 329, Sec. 183, Even if a
_widow could be said to take as heir of her daughter, there
can be no enlargement of her cstate. That is a dé‘ctrinve
, unknown to the Hindt law. A WdeW -inheriting from her

son takes just the same estate as if she inherited from )

her husband : P. Rachiraju v. Venkatapgadu (t) ; Vinayek

Anundrao v, Luzumecbase (u) ; The Collector of Musalipatam -

IR C’cwal y Veneata Narvainapal (v); Kcm too Lall v. Greedharee

. (q) 2 Mad. H. C. Rep. 325, . (r) Fulton-R. 310.

(s) 8 Cale. W, Rep., Civ. R. 116. {1) 2Mad. H. C. Rep. 402.
(@) 1 Bom. H. C. Rep, 117 ; 1 in the Privy Councxl 10 126, and 9 Moo,
: Ind. App. 516. :

. (v) 8 Moo Ind App 529,
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Lall (w) ; Raja Ram Tewary v. Luchmun Pershad () ; "\[11::11;,

I‘“‘SHMIB“ Chap. I, Sec. 1, paras. 28 and 29, and Sec. 9, para. 2; Strange,

G nr AT
MoroBA'
et al.

GANPAT

Morona’
et al,
2.

LARSIMIBA'L

H. L., pp. 20, 190 ; Balla Ruﬂ\jeeedlzw v. Koonwar Rinde Serce
Duth, Sing g () ; Prankinsin Paul Chowdry v. Mothooramohun
Paul Chowdry (z) ; and Bodh Mal v, Gouree Sunkur (a), were

“also cited.

~ Pigot was heard in reply.

“Cur.. aclu vulf.

_ ' Coucg, C.J.:—In this case, two brothers, Vasudev Vish-
vanath and MAdhavji Vishvanath, on the 20th of November

1828, made a partition by deed of all the property, move- .
able and immoveable, which had come to. them from their
father, Vishvanith Vithu, As tlie time of the cxecution of

. the deed of partition, Madhavji was without mﬂo issue, and

Visndev had five sons, all then infants, namely, Vlthob‘l ,
Vl%hvamth Ramchandla, Morobé, and Lakshuman. - Vish-
vanath, about the time of the e\ecutlon of the paltmon"
deed, was adopted by Médhavji, and on his death inherited,

_and has ever since en;oycd, Médhavji’s share. Rémchandra

died mtestate, and without issue, in This fathel S hfetlme,-
1eav1ng a widow. Mor obd also died in his father’s lifetime, .
intestate, but leaving a W1dow, Anpmndbm, and four sons,
Krishnanéth, Vmayak Ganpat, and Narhyan., Krishnanath
and Nérayan have since died, the former leaving the plaindiff,
Takshmibéi, his widow, and the latter the defendant Satya-
bhémAbéi his widow. Onthe 23rd of December 1850, Vdsu-
dev Vishvandth died, having, on the 14ﬁ11 of November 1850,
made a Will in the English language, by which, after making
various bequests to different members of his famxly, and-

~ constituting his widow, Lakshwmibéi the elder (who'is still’

living), exécutrix and manager of all his estate for her life,

he disposed of the residuc as follows :— And on the death

of my said wife, I give, devwe, and bequeath all the said

rest, residue, and remainder of my property, estate, and ef-

fects, real and personal, in the manner following, that is to
@) 9 Cale. W. Rep., Civ. R. 469. -

(#) 8 Cale. W.Rep, Civ. R. 15, (y) 10 Moo. Ind. App, 454.
- (2) Ibid, 403, (a) 5 Cale, W. Rep., Civ, R, 16,
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82y, one élear third part or share thereof to my son Vithoba __ 1868.

Vasudev_]l, his heirs, executors; g mmlstl ators, and assigns ; LAKS?IBAII.

another clear third part or shara// hereof to my son Lakbhu- gxﬁg‘;}

man Vdsudevy his heirs, executors, administrators, and as- _ eal.
signs: and the remaining clear third part or share thereof %’;ﬁﬁ/
to my ‘grandsons, the sons of my late son.Morobh Vasudevji et”al

. deceased, Krishnanith, Vinbyak, Ganpat, and Nérayan, their 1xsainps',
~and each of their respective heir s, executors, admmlstrators,

and assigns, shueand share alike.”

" By the law of the Mit4kshard, the sons of Vésudev Vish-
‘vandth had, at the time of the partition, a vested interest in
‘ thé,prpperty which was the subject of it, and it was compe-
“tent to any of them to have disputed the validity of this Will :
‘Mitak., Chap. 1, Sec. 2, para. 6 ; Sec. 5, paras. 5, 9, 10,11
- Nagalinga Mudali v. Subbiramaniye Mudali (b); Konth

Narain Singh v. Premlal Paurey (¢). In the view we take of
this case it is not necessary to-determine whether the Will
~was a valid one. It is sufficient that its validity might fairly
Thave been questioned ; but, as the learned Judge in the
Division Court has held it to be valid, and the question has
been argued ab great length before us, we think it right to
- state our opinion that it was not a valid Will. “ Partition:
(wbhaga) is the adjustment of divers rights regardmg‘ the
-whole, by distributing them on partlculal portions of the ag-"
gregate :” Mitak., Chap. 1; Sec. 1, para. 4 ; and we do not
see any principle upon which it can’ be held that Visudev
- Vishvanith acquired by the partition a greatér dominion, as
_against his sons; over the share which he took under it, than he
previously had over the whole of the property. Tt was still
property which had descended to him from his. father. The
adjustment of the rights over it-cannot be held to amount to
" a new acquisition by the brothers. It does not appear to us
‘to follow from the decision of the Privy Council in The
Rajah of Shivagunga’s Case, quoted in ‘the judgment of the
Division Court, that  the divided shares go fu the general
course of de%cent of separate property,” that there is the

(b) 1 Mad, H. C. Rep.. 77 (c) 3 Cale. -W. Rep., Civ, R. 102.
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same power of ahenatlon by glft or dlspo's'd by Will, as in
the case of separate propexfy. In the case before Mr, Justice
Westropp, alsd quoted, the Yerson disputing th8 Will was a
remote kinsman, and the opinion that there is in all cases

the same power of disposition over property -obtained on:
partition as’ over -self-acquired property, must be considered
ag extrajudicial: . We cannot give the same effect to it as
we should if it were an express decision upon the pomt in

-dispute in that case, though when  this question has to be

determwed, it must receive all the consideration wluch the
learning and cxpemence of the learned Judge entitles it to.|j

The opinion we now express is likewise extrajudicial, and-

we only give it in order that ~we may not be sup‘)osed from
our silence .to concur in this part of the judgment of the
Division Court.

The vahdlty of the Will bemcv then at least  liable to’ be,

‘ <queqhoued on the 10th of November 185: 4, artlcles of aoree-q

ment were made between Lakshmibai, the widow of Vs udev,
Vithobé, I_;ejkshumar_l , and A’lpurh abai, the widow of Movo oé
and as the guardian, accor ding. to Hindi law, of his’ som
Kmsunanath Vindyak, Ganpat, and Nérdyan, who were therein
stated fo be all infants under the age of twenty-one years.
By these, qftez‘ reciting that Visudev Vishvanith duly “made

“Lis Will, and after giving certain legacios and bequests
therein s‘aemﬁcally mentioned, gave and bequeathed the re-

3O

-mainder of his property to his sons and grandsons in theé

shares therein specifically mentioned, and declared that the

~said grandsons should be considered of agc nd have > posses-

Pievmusly to the decision in this case, the remark of “J r Justleen
Weshopp in Narottam Jagjivandés v. Narsandds Harikisandas, that it is
diffienlt to assign any sufficient reason why the power of disposition by will
should not exist with regard to separate, - as.well -as’ with regard to. selfs
acquired plopertv, was quoted in a2 receit case hefore hinm at thé Original
Jurisdicticn side of the Court, and he said that the expression was not sufﬁ_
ciently guarded, and must bé considered as limited fo 2 state of facts simi-
lar to those in Nuarottam Jagjivandds v.” Narsandds Har ikisqndis, - where
the party denying the power of testamenta ary disposition was aremote kins-
man of the testator, and separate from him in estate ; and that the Court
had not then any intention of exp; sressing an opinion upon the question

whether . a testatar, possessed of separate property which was ancestral,

and leaving sons or Ovh"l male issue, could bar them by devise.—Ep.
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sion of the pllopelty 50 bequeathed to {h'em, on their attaining 1868.
. the age of twenty-one years; andﬁipmt Lal’shmlbal had duly LAKvS? 1B
proved-the Will in the Supreme Court of Bombay, and had ‘%‘g‘;’(ﬁi, .
~ paid all the 103‘30195, itis recited as follows :— And whereas etal, -

_the parties hereto so entitled to the said property of the said. ﬁ;;;’;f, .
Vésudev Vlshvandthp, deceased, as aforesaid, ‘being' desirous - “‘7 '

of effecting a partition and- division among them of the same, Laksmies,
Some’ digputes have arisen as to the manner in which the -

“same should be divided, and which, in consequence more

, pbpecmlly of .the infancy of the gaid Krishnandth Moroba

- Vindyak Morob4, Ganpat Morob#, and Nérdyan Moroba, it is

difficult to settlo amongst themselves.” T is then agreed to .

o rlefer all the said matters i in difference, with reference to the

- Qivision of the property of Vasudev Vishvanath to the ar:
bitration of Mr.- Rimington and tlirec Native gentlemen, it
" being stated that Mr. Rimington was -appointed arbitrator:
“on ’beha_if more particularly of the grandsons. On the 17th
Cof Ma;yf‘1855,' ‘the arbitrators made their a{vafd, and posses~
- sion was taken of the shaves awarded accordingly. On the
’ -flOth 6t J uly 1836, a suit was instituted onthe Equity side of
* the Suprems‘ Comb in which -Ganpat Morob4 and Nérdyan
‘Ioroba, therein stated to be Hind{ infants under the age of
" sixteen years, by Vishvandth Madhavp, their next friend, and
* Vindyak -Morobd, . were plaintiffs, and Krishzandth MorobA.

- and Sonfbhi, widow of Sadéshiv thghunathp, the sister of

the plaintiffs and Krishnanith, were defendants. The bill
stated the Will of Vésudev Vishvandth, his death, and that
- Lakshmibdi, his widow, proved the Will, and paid the debts
" and logacies, and that the family continued for some time
- after his death to live together as an undivided Hind{i family
~in food, religion, and cstate, under the management of the
. executrix, Lakshmib4i, until the Award. Tt then stated the
reference, and set out the- Axard, so far as it related to the
share of the grandsons, and stated the death of Anpurnébéi
© in June 1855 ; and after stating that it was not for tho
bencfit of the infant plaintifis, nor the wish of the plaintiff
A% indyak Morob4, that any immediate partition should be made
~of the immoveable property, it prayed that an immediate
_partition mlght be made of the moveable propert; fv and thfm’t
v.~180 «
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Krishnanath Morobd mighﬁ be order ed to account annually
for the sheue of the 1mv 117 plamhﬁ's of the immoveable
property. What followed is stated in the judgment of the

Division Court, and need not be repeated -here ; but there is
~one material fact which does not appear to he noticed.

By a.decd dated the 11th of January 1866, a piece of land
with o bungalow upon it at Breach Candy, which formed
part of the share allotted to Vithobh Vi isndev, was conveyed

- by him to Berdmji Jijibhéi, who had nmchqse& it. The pre-

- sent plaintiffs, who had then attained their majority, joined

_ in this conveyance, and in it are recited the Willand probate

of it, the reference to alblbxatlon, and the Awud

Now npon these facts we ave of opnnon thwt ’chew 18 evi-
dence of .a famlly alralwement to give effect. to the Will,
which the Court ought to uphold. The defendants, if mnot
bound by the reference to arbitration and the Equity suif,
have, since they attained their wmajority, adopted and con-

_firmed the act of * their mother and guardian. In order' to

constitute a binding family arrangement it is not necessary’
that there should be any formal contract between the parties,

and if sufficient motive for the arrangement is proved, the.
" Court will not consider the quantum' of consideration: Wil

' liams v. Williums (d). The fact that, by their agreement, the

" parties have avoided the necessity of legal proceedings, is a

sufficient consideration to support it : Partridge v.. Smith (e),
Naylorv. Wyneh (f). From the time of the death of Vasudev

~ Vishvandth, nntil the dispute between the present plaintiff

and defendants arose, the validity of the Will does not appear
to have been cver questiqnéd.' The Court must; therefore,
consider the Will as a valid one, and we are of opinion that

_the langnage of the testator clearly shows an -intention that -

the grandsons should - take the one-third bhetween \thém',-in
severalty and as members of a divided family, and that the
Will must be 80 construcd, The words « share and share
alike” are not, to our mmds, the only words Wlnch show

@ Rep 2Ch App. 294, (e) 9T N, s, 742
) Sim&s. 56432 L. J. Ch. 132.
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that intention ; and the argument for the plaintiffin the
. Divigion Comt that those wordgs Qnust be construed -as cre-
ating a tenancy-in-common, witfh all the incidents t to it by

o English law, appears to have gone further than was neces- .

~-sary.  Such being the nature of the estate which the grand- Guayrar,

sons ‘took under the Will, it follows that, although there has -
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been no division of the third- share awarded to the mand- Lmsamm’r

“sons, by metes and bounds, upon the death of Krishpanéth -
without male issue, his widow, ﬂzu pldmtlﬂ? became entitled

to his share for such an estate as a widow has by Hindd
- law in the pr operty of her husband so dying, and not being

fa,,membel of an nndivided family. It is difficult to find a

- term by which this estate can be accurately defined. . In the

“decree it is called an estate for her life ; bub we think it will

“be better to substitute for the words “to an estate for her
: :hfe” the words dmmg her 11f'e to-u widow’s estate. ”

The declee passed by the Division ()omt after &cdaung '

/"‘the plaintiff entitled to an estate for' her life, acconhng to

’ ~Hmdu Jlaw, procceds ¢ with remainder to thoge who at her

'»‘decease may be the heirs of her said deceased husband ;7

and an application was made to the learned Judge to alter

‘the minutes; onthe ground that Lakshmibdi claimed as

~ heir; not only to her husband, ‘but also. to- her daughter,
- Devkivarbai, who died, after her husbamd’s death, childless

and unmarried. This was “refused, and the plaintiff has

7 fa,ppealed against the decree, on the ground that the plaintiff,

- as the heir of her daughter, hag become absolutely entitled to
the plopﬂlty In support of this, the case of Jamiyatram v.
Bii Jamné (ubi suprd) has been cited, in which it was held,

_on the Appellate side of this court, that  when a separated

- Hindd dies, leaving landed property, and no sons or sons’ .

sons, his widow on his death takes for he1 hfe and the
- daughters, on his death, subject to the widow’ s life-estate,
take estates in 1émaindel Veqte}l immediately in interest, but
. not coming-into the possession of themselves or their sons,

as the case may be, until after the death of the widow.” The
-~ law thus laid down is oppo.aed to -4 10110' current of author-

thes; of thh oneof the earliest is the Judgment of Chief
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Justico Bast in Oassinath Bysack v. Huvroosoondry Dosses
{4 ; and recenb ones are- fi"xttcmw Nateliar vo The Rajah of ~
Shivagunga (ﬂtpiu) Musshnat Boobun Moyee Debai vi Ram
Kishore Achar] Chowdhry () ; and Nobin C’}’umder Ohucker~
um‘z‘J v, Issur Chunder Chucker buu’J (i), per Peacock, C.J.

The - declaration in the decwv, that the 1emamdex is to
those who at the decease of the plaintiff may be the heirs of
her deceasedﬁmsbaﬁ&, is in accordance with these authori--
tiesl, and  the learned Judoré; who was himself one.of the

~Judges by Whom the case of Jmmehmn v. Bdi Jamné was

decided, having’ refused to alter tho minutes, we think we

“cannot treat that case as. an authority binding us to alter

his decree. Opposed as the decision is to such h}gh au-

thorities, and not .ourselves concurring in it, we do- not fsel_

bound to apply it in this case. . The decree’ appealed from,
ought in our op1mon, to be amcnded in the manner we have

: meutmned, and in other respects to be confirmed ; and, as

- July 17,

each of the appellants has fuiled in his or her appeal, wo.
think each should bear his or her own costs.

Decree as mﬁcndecl cbnﬁwnédﬁ
Attc 01ney for the plaintiff : S/zum) v Pandmang
Attome)b for the defundfmts ])allas and Co.

-{g) -2 Moxr. ng 198--210. (k) 10 Moo. Tad. App. 279 311
()9 Cale. W, wRep., Civ. R. 505, 508,

‘—%-

Refw red C‘aw.

CHa'san Ka'san et al Plaintiﬂls';

"_GOMA I'x DAVIT ef al Defwmam‘s.

3

C’mwc) St0i (f Omumc:u‘s Pledjecl—-JIea.sme of Da:nuges :

In an action of damages for the detcntxon of omaments pled@ed w1th

.the defendant which;the defendant has ‘wrongfully converted to his own
- use, the measure of damages is the value of the ornaments less tne sum for

which they have been pledged..

'ASE stated for tho opinion of tho ngh Comt pursuant
to Sec. 55 of Act IX, of 1850, and Sec: 7 of Act XXVI.
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