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Appeal Suit No, 122,
£
TuE PENINSULA AND ORTENTAL § b’l,bAM NAVI-

GATION COMPANY ......;....................Appellants.
SO\IAJI VisHRA M ..............................Responflent

Bill qf Ladmy—-Inszgﬁczency of Packa Je—-NeglLyence——Onus of Proof.

Tlhie defendants, by a condition annexed to their bill of ladmg, stipu-
lated that they should not be responsible for *“ leakage o breakage or other
consequences arising from the insufficiency of the address or package.”

" The plaintiff shipped, for conveyance from Hongkong to Bombay, cer-
tain goods on board a steamer of the defendants, in packages “hxch were
proved to be msufficient,

" These goods, in accordance with a condition to that effect contained in
the bill of lading, were transhipped at Galle.

On their belno- landed in Bombay it was found that all the packages
“were-broken, and in a much more damaged condition than is usual in the
case of such goods carried from Hongkong to Bombay in similar packages.
The contents had, to a large e\tent, ‘escaped f1 om the packages, but were
.- otherwise uninjured. :

Held that, under a bill of‘ hdmg in the above form, the onus of proving
_that the packages were insufficient, and that the injury which they had
sustained was the consequence of suchinsufficiency, lay upon the defend-

‘. ants, but that when the result of the evidence on both sides was to leave .

it in doubt whether the injury was caused by negligence, or was the
" consequence of the insufficiency of the packages, the plaintiff was not
entitled torecover, - - . v

HIS was an -appeal from the juagment of Sareent, J.,
delivered in a Division Court on the 16th of September

©.186%, in Suit No. 720 of 1867;

- The plaint St"lted that the plamtlff shlpped at Hongkong,
‘on the 28th of February 1866, on board the steam- slnp

« Behar,” of the defendants, seventy-five chests of aniseed

and five boxes of vermilion ; that the said goods’ were tran-

shipped at Galle by the defendants from the “Behar” to the
steamer “Baroda ;> that on the arrival of the “Baroda” in
: Bombay the plaintiff caused application to be‘made to the

defendants for the said goods, and it was-then found that,

with the exception of three boxes of vermilion, all the chests ’

and boxes weré broken, and the contents had been removed
vi~lb0c
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therefrom in part, and such portion as remained was un-
.\ex X -
. . . N - ~ “ oy
The plainttiff claimed ab damages Rs. 5,750, Tno facts n
this case were similar t0 those in the case of Mdnikji N.
Pidshé v. The P. & 0: S. N. Co. (@), the claim having arisen

- in respect of a portion of the cargo of the same vessel.” The

defence set up was also the same. The defendants relied
nupon 4 condition in their bill of lading, which declared  the

- company not to be responsible for leakage or brcakn‘__\e, or

- appeared i—

other consequences arising from the nsufficiency of pwckage
They also relied upon a stipulation in their bill of lading
which gave them liberty, “ at any time during the voyage, to
tranship the goods into- any other steamer of the &Dfend-
ants, and for that purpose to land and store the swme &t the
company’ s e\pense, but at the merchant’s risk.” '

In the marom of the bill of 1&(11110' he followmo* clauses,

- ¢ This hill of ladmg is 1ssued ab a lower fremht the shlp—
pers tang risks upon themselve ' SR

“N.B. —Forms of bills of lading by Whlch in consﬂam-,
tion of an ad wvalorem freight, risks are taken by the com-
pany, are also issued. Tt is ab the “option of the shlpper
Wlnch form they adopt <

~The amseed was packed in chests Wlnch u&ucﬂly contamed,

‘about one “picul,”’ or 1883} lbs.” Some were somefvnat

heavier. * One contained as.munch as 160 Ibs. - The plankmg

*of these chests- was of China pine, & soft white wood; three-

elghths of an inch in thickness. They were deseribed as

- similar to tea-boxes of the largest size, but the exach dimen-

sions were not given in evidence.  They were covered with
Chma matting, ingide.of which were bands of pnht rattan.

These packaoes were said to be excepuonaﬂy bad cven for-

China packages. -

The vermilion was contcuned -1 " hoxes fourteen mc}l%
I\mg, eight inches bread, and six: inches deep The plank-
ing was half an inch in thu,kmss, of Chm pine.* These

‘() 4 Bom. H., C, Rep.-, 0.C.J, 169.‘~
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boxes were also coveled with mwttmO' anEl Weighed each
about fifty-six pounds. ‘

- On the arrival of the ¢ Behar” /jo Gwlls, the goods were
tmns}:upped into the Baroda,” fmd #this latter vessel aruved

‘in Bombay Harbour on the 4th of April 1866, -The-goods
were landed by the defendants on 13116 Custom House .

Bandal

VVhen the plammﬁ' apphcd f01 them, it appealed that all—

: the amqeed boxes were broken, and the contents had lar gely

escaped..  They were in & much worse condition than that in’

‘which China packages usually arrive. The woodwork was
smashed so as to have lost its original shape—the boxes
-,lomxed one witness said,’ more like bags than boxes. The
Vn‘attmg also was in some places - torn. The aniseed itself,
which had escaped from the boxes, was not injured, but the
fritnesses werg, unable to say Whethe; or not any portion of 1t
- had been- lost. It "ﬁppeared, however, that loose aniseed is
sold at a ’les‘st'price than that which arrives in unbroken
: pacl;aoeﬁ ‘It appeared also from the evidence that about
* thirty ‘per cent. of China packao*es usually arrive in a dame
“aged condition, '

L Of the vermilion boxes thlee arrived uanmed and the.
r°mammg two, thOuO’h sllohtly damaged, were mer chan’cable,'

and such as & consxo"nee would be bound to accept, -

~ No evidence of express newho ence on the part of the de~

;endants was given. B

IThe-issues raised were— -

* 1. Whether the goods were 1n§uﬂ’101enﬂ) packed.

, II Whether the dannge was the 1esult of such mqufﬁ-
cient packing: ' ~ :

. HI. Whether the damaoe ocomred duung the tlans}np-
: men’o

IV, If 80, whether the company were hable for such dam.

- age, assummcr that the goods were sufficiently packed.’

‘The learned JudO'e held- that the packages were. insuffi.
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On the second issue, he delivered the following judg:
‘ment :—“ It is not sufficient that the goods should be shown
to have beeq msuﬁimentl},\ Jpacked ; the company must give
reasonable proof that the damage resulted from such insuf-
ficient packing. In the case before the court of appeal, the
Chief Justice is reported to have said : ¢ The evidence which
was given of the state in which the lgoods were, leads to
the conclusion that insufficiency of packing was the cause

~of the injury.” As there is no reference in the judgment of

- either of the members of the Court to the particular state in

which the goods arrived, the conclusion at which the Court

arrived can only be a very imperfect guide to me in decldxng ‘
this issue.

“The fair rule, in cases of this klnd toapply would s seem to
be this, - If the damage to the goods is of the same de-
scription and degree as t‘he‘exp/erienpe‘ of practical men shows
not uncommonly happens. to China. goods, it'is a fair and
reasonable conclusion that the damage was the result of

“insufficiency of packing ; but if the goods arrive in a very

exceptional state—a state arguing that the goods have been
subjected to.more than ordinary strain and pressure, then

- the company ought to give additional evidence, explaining

how the damage occurred, and to rebut the presumption

that arises that ordinary care has not been employed by the

company’s servants. The owner of the goods has no means
of knowing the circumstances of the cage, and if the mere

fact that the packages are broken is to be taken as sufficient

proof that the damage arose from insufficiency of package, it -
is clear that the shlppers of goods are complctely at the mercy

' ; of the company.

- Tt appears from the evidence of aﬂ the witnéssés, Whéther
of the plaintiff or the dcfendants, that the -aniseed boxes
were very badly broken—smashed inso ag to lose all appear-

- ance of boxes, and look like bags ; and there i§ no evidence

to show that it is a ‘common occurrence for China cases to
_arrive in that state; and, although the risk s~ -doubtless
" increased by transhipment, there is not a tittle of ‘evidence
to show tha‘o in cases of tmnslnpment the cargo sustaing
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similar damage to the present. Tt is clear that both Captain

Dixon and: Mr. Gordon consxdered the state of the cargo:

“-quite exceptional,

e Here, then, we have an exceptional state of cargo, pointing
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qmte as much to want of ordinary care ‘on the part of the’

company, as to insufficiency of packing ; and, that bemg 80,

the company were bound to remove the siispicion by addi<

tional evidence. This they have not done; nor have they,
in my opinion, satisfactorily proved that the damage done
to the cases of aniseed was the result of insufficient packing,
and consequently they have mot relieved themselves from
their Common Law liability. - With respect, however, to the
boxes of vermilion, the case is different. It is clear ‘that
- these sustained but little damage, and such as they did sus-
tain s fairly attributable to insufficiency of packing, The
'secbnd'issue must, therefore, be determined in favour of the
plaintiff as regards the aniseed, and for the defendants’ com-
‘pany as regards the vermilion.

BRI unnecessary to decide the third and fourth issnes.’

, ' The Appeal was qrgued before Coven, C. J and WESTROPP,
: J on the’ 24th and 20‘011 of July :

ll[am totl “and B) anson (mth them Mc(’ulloch) for the
appellants :—The only question’ here is. as to the onus of
'—proof The facts are the same as 'in The P. and 0. 8. N,
Co. v, M, N. Padshd, except that here the boxes were rather

- more broken. - The Judge has found that:the boxes were
- insufficient; and we have accounted for the exceptional state
in which they arrived, by the fact of their having been’tralh
shipped at Galle.  We showed, too, that ordinary care was
taken. [Coven, C.J.:—Can we says on the evidence before
' us, that the damage to «ll the boxes of aniseed arose from
the insufficiency of packing ?] Under our form of bill of

- lading, as soon as it is proved .that the packages are in-
sufficient, the b’mespf showing want of care i on the plain-
tiff : Cwech v. The Gen.. Steam Nav. Co. (b) ; though if negli-

“ gence be proved, such a clause affords no defence : Phillips v,

(%) Law Rep, 3 C. P. 14,
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Clarks (¢). The cxtent of damage merely does nob entitl the
plaintiff to recover, nor is it proof of negligence. In Ohel loff
v. Briseall (4) the*words \\%1 the bill of lading were “ not ac-

_.countable for leakage,”{ and it was held that this clause

protected the shipowners, even though all the oil escaped,
Lord Justice Turner there said:—The condition that the

- shipowners are not to be accountable for leakages. does not,

inits ordinary and grammatical sense, put any limiton the
quantity of leakage ; and on priuciple, therefore, we do not
think it would be justifiable to add any such limit to its
terms.  Nor ave we aware of any authority for doing so. It
follows that, in our judgment, the memorandum in the ill of
lading protects the shipowner as to all Iewkaoe e:xcept that
caused by negligence, and, therefore, if no negligence is
shown, there is no cause of action.” Putting the construc-
tion most favorable to the other side upon the evidence, i6
shows a state of facts equally consistent with negligence or
ﬂle.éontrary, and so comes within.the rule laid down.in
Cotton v. Wood (¢), and approved.of in Brigys v. Oliver (f):
[Couca, C.J. :—You say the case may be put thus :—Accord-

“ing to law, if the case comes within the exception in the bill

of lading, negligence must be shown. . And if the facts
proved are e'equally consistent with negligence or its opposne:

neahf"ence has not been proved.]

Pzgot and White, for the 1eqpondent :—From the cha acter
and nature of the damage, ajury may draw the inference that
such damage was occasioned by negligence, That was done
inthe case of Czech v. The Gen. Steam Naw. Co.,.and- that
is what the Judge below has done in this case. The maxim
“res tpsa loquitur’ applies. All the chses heve were crushed
“ 30 as to look like bags,” as one witness described their

Under such civeumstances unexplained any reasona-

- ble man would be justified in drawing the conclusion . that

the damage was cansed by negligence, remembering that
-similar pqcka@es usually come safe]y—-on]y about twenty-five

(c) 2(‘LJ CPlsé :
(d) “Law Rep., 1 P. C. App. 231.- :
(e) 29 1,J., C. P. 333. ( S 85 L. J, Exch, 163,
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or thirty per cent. being injureﬂ All the authorities on this
quesmon are collected in Uzech v, She Gen,” Steam Nav. Co.
~Itis only necessary to ins t‘ul(?“ Huwé,mm? v. White(y), Byrnev.

Boadle (h), and Scott v. The TondonDocks Co. (7). [Coucs,:
C.J., veferred to The Great Western LRailway Co. of Cunade v
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Faweett (j).] - The Judge below puts the proposition very”

clearly: he: says, “The presumption- arising from the  ex-
-ceptional - state of the packages vebuts the plesumptlon
ariging from the packages being. insufficient 2 [WESTPOPP,
J., referred to Phillips v. Edwards (), in which case a cask
of brandy that was being carried by o shxpowner was
staved in, and yet he was held to be protecte d‘by the clause

in his bill of lading.] The words limiting the Hability of -
”che shlpowuer are very 5t10ng in that case. - He was not to

‘be" liable for any cause whatever. So,.tco, ave the words
used in Crzech v. The Gen. Sieam Nav. Co.,« Free of leakage,
4breakane, and damage.” Leww v. Dudgeon (1) is a strong
“case in my favour. Oluloff v. Briscall -does not apply, for

_there it was shown how the damage arose, and the cause .

was 11,“(31(1;110‘1:}1;0 amount to negligence; and besides the
shipper -assented to what was done.  Lloyd-v. The" Gen.

" Serew Collier Go. (m), Grill v. The. Gen. Steam Nuv. Co. (n), :

Auﬂtmv The Manchester, Sheffeld, and Lincolnslire Railway 72

Co. (o), "Llld Waller v. The York and Nm z% Midlond Railway

’Oo (p), were also mfelred to

- I(m (ot¢ in reply
. Our. adu. cult, ]
COLCH, C J.:~In thls case the plalnu states that the de-
“fendants were owners of steam' ships which ply between
Hongkong and Bombay; and that. the plaintiff shipped at.
"Hongkong-on board the steam ship ¢ Behar,” belontriﬂn" to’
the. delenuamb, seventy-five chests of anigseed and five boxes
of vérmilion, deliverable to the plaintiff in Bombay. It then
alleges that a transhipment of these goods had taken place

(¢7*11 C. B, N.'S. 583 (h),33 L. 3. Exch. 13, (z) 34 L J., Exch, ]/
() 1 Moo. P. C,, N. 8. 101. (k) 98 L. J. Exch, 52,
(1 37 L. 3., €. P. 5 (innotis) ; Law Rep,, 8 C. P. 17 (in notis).
() 33 1. J. Exeh 269, (n) 35 L. J., C. P. 321; Law Rep 1 C P. 600.
(0) 21 L. 7,C. P, 179 (p)- °3L J,Q.B
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at Galle, and that when the goods arrived in Bombay, tlibe

B& %O.S' . plaintiff caused apphcatlon to be made for them, and it was
Sounrs then found that, with ﬂh\ exception of three boxes of ver-
Visura'y, mlhon, all the cases We&e broken, and the goods had been

removed therefrom in part, and such part as remained as
unmarketable. '

‘Now it appears that the.“ bill of lading” under which the
goods were shipped contained a clause * that the company
were not to be responsible for leakage or breakage or other
consequences arising from the msufﬁcmncy of the address or

package.”

The plaintiff endeavoured to show, as had been dojie ina

_previous case against the same defendants, that there was

a custom in Bombay- to treat such packages as these were
as sufficient packaoes. ‘This he failed to prove. Then the

‘evidence shows, and the 1ea1 ned J udge has found, that the

packages were insufficient ; and I think that. they must be
so considered. The question then arises, whether the defend-

‘ants ave liable for the injury which it was proved the pack-
_ages had sustained on their being landed ‘in,,Bombéy(.; ‘ .

* The defendants seek to avail themselves of the clanse WhiC].ilt
I have read from their bill of lading. In order to bring
themselves within the exception contained in that clause, it

_-was not sufficient for them to show that the packages were

- insufficient ; but they had further to show that the injury was
icaused by th‘evinsufﬁciency. - That ig the distinction betx/veen
this case and those cited before us: Olsloff v. Briscall

(S'lLZO?'d) and Czech v. The Gen. Steam Naw. C’o} In both

- these cases the exception clearly applied, and it was neces-

sary for the plaintiff to show negligence. The defendants

"~ there- stlpulated that they should not be accountable for-
‘ lcakaoe, and then it- was for the plaintiff to show that the

leakage arose from negligence. - Here thé ques‘nion‘is, -whé-
ther the exception does apply. Did the damage here arise -

- from the insufficiency of the packmo es’?  The plaintiff need

not prove negligence, except to rebut any evidence for the
defendants which tended to show that the  damage arose
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was -on- the defendants. Though, however, that is so, if the ~

or: if it ma,y as well be- attrxbuta,ﬁle‘" to a. cauge. Wlthm the

: e‘:ceptmn in the bﬂl of lading as to neghgence, the plamtlﬁ'

cannot- reeover. _The plamtlﬂ" must - ghow that there is. a

_ breach- of duty on the part. of the defendants.  If he does

; not do t}us he is not entitled to damacres. “This is ‘the law

laid ‘down in Angell on Carriers, p. 21’7 Wthh on queqmoné

of thls kmd is a Work of authority,”

'"hat thls ig the law is also shown, by the mode of sfatmg-

f.hw case by .a plamtn‘f in an action brought against Shlp-
-~owners  for the loss of goods. In his declaration -the: plain-

g fhff must aver that the defendants “were not prevented from'

}can*ymo or delivering the goods by any of “the peuls or.

“casualties excepted.  That is the form adopted in those
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;courtg in which a plaintiff is bound to” state. hig case with

o

Wonld have toaver in his plaint what hie must »L\L%equentlv 7
“ prove, viz., that the alleged injury dld not arise from the in-

- exactness, and not in the loose. form usmllv adopted here*
: unﬂer the (‘ode of Civil Procedule '

_ It frequenﬂy aff‘ox ds strong pxoo{' of Wlwt the 1aw upon a
1 "partleular subgect is, to observe what averments the plammﬁ
- mustb: 11ecessa111;y make in ordor to- entltle him to recover.

If the plamtlﬁ’ he1e were obhoed to plead htnc‘d), he

qufﬁmencyv of the packaoc, and that the defendants were not
prevented from carrying afeb by any of the perils or casual- .

ties excepted. . If that matter is left in doubt, the plamhﬁ

' the defendant\ but, though that may seem h 1(1, 1t-does not

xempt him from lm mb to do s0.

- must foil in bis fuit. In order to prove tms, ’rhe plamtlﬁ’ may
“have to resort to the. evidence of persons in- the -service of

In ﬂxe formex suit in ‘rhls comt wo were of ‘opinion that

7_ the dfmmoe arose from the 111@11fﬁ0;9n0) of the packages ; and

‘this. ap'oealcd al50 to have been the opinion of. the court

“below. ~ Now the ov1dence in-the l)resent cage is similar to

ﬁha,tgwenm the former, -The svitnesses speak rather more
S v,~—16
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-

strongly, but the result of the evidence is the same, Upon'
it the court below has expressly~found that as regards the
aniseed the damage Wab&;got the result of insufficient pack-
ing. I havo read thl’pugh that evidence, and, with all
regard for the opinion of the learned Judge, T am not able to
say that the damage was not the result of insufficient pack-
ing. To my mind the question is left in doubt. The damage
may well have arisen from the insufficiency of the packages,
as there had been a transhipment, the risk of which the
plaintiff had to take upon himself. That being the result of

~ the evidence, it.was necessary for the plaintiff to give some

evidence of negligence, and it was not necessary for the
defendants to disprove negligence. That this was the result’

“of the evidence seems to me to be the opinion to which the

1earneél Judge himself came, for he says in his' judgment,
1f the damage to the goods is of the same description and
degree as the experience of practical men shows not uncom-

‘monly happens to China’ goods, it is a fair and reasonablé*:

conclusion that the damage was the result of the ‘insufﬁciency'
of packing. But if the goods arrive in a very exceptional

- state—a state arguing that the goods have been subjected fo
~ mors than ordinary strain and pressure,—then the company

ouo'ht to give addltlonal evidence, explaining how the damage
occurred; and to rebut the presumption which arises thab
ordinary carc -had not been employed by the company’s
setvants.”” That form of expression, I think, shoivs thab the

“learned "Judge did not _consider that the evidence did ‘more
-~ than leave the question in a doubtful state. Then further on
‘hesays: Tt appears to me we have here an exceptlonal

state of cargo, pointing quite as much to want of mdmary
cale on the part of the company as to insufficiency; and that
the company were “bound to remove the suspicion by addi-
tional evidence.”” There the expression is that the state of the
‘cargo ‘pointed asg much to want of care as 1mufﬁclency of
package ; and. then, in my view' of the law, it was for the
plaintiff to give some evidence to lead to the conclusmn ‘that
the damiage arose from negligence, “and not from other
causes. Therefore, I look upon the d1ﬁ'ercnce of our views
not merely as on a matter of fact dependmg on the evidence,
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but on amatter of law, by which an additional burden was

facts on the plaintiff. It may be tg ,7% very slight, evidence of
neghgence would turn the scale; butdis lay upon the plaintiff
to adduce that evidence, and that is not a great hardship on
him, if it can be said to be any. hardship at all. “The plain-
tiff might have shown thaf the transhipment had been made
in a hutried t manner, or that the goods weretaken out of the
ship and put into the boats, or from the boats on to the
shore, without proper appliances being used. No evidence
of that kind was given, and the plaintiff relied solely upon the
-state of the packages. We' cant_lot supply that evidence for
him, and - he, therefore, must fail in his suit., I think the

, Judgment of the court below should be reversed, buu Wltll- )

~oub: costs. »

Westroer, J. :—1 concur in the plopositions “of law Taid
~down by my Lord Chief Justice. He has entered so fully
‘Thto the law that it is unneceb‘;dly for me. fo say anything
more upon it,. And in so far as the learned J udge who
‘tried this cause in the Division Court found that the packing

of the aniseed was insufficient, and that there was not any
" evidence of usage to trea,t such packing as sufﬁment I agree
in his views also: » _’ ‘ ’

‘But I am unable to agree with him in his finding on the
second issue, viz., thaf the damage to the aniseed cases caxi-
" not be imputed to the insufficiency of packing, or in his
dictum that the state in which the aniseed has been landed
- is one  pointing quite as much to want of ordinary care on
the part of the company as to insufficiency of packing, and
that the company was bound to remove the susplclon (of
neglwence) by additional evidence.”

Before discussing the state of the amseed 16 1s convement

‘to advert to that of the vermilion packages.  Of these there
were five, of which three arrived perfectly sound, and-the

remammg two were sho*htly damaged, but not so as mate- -

rially to affect their value,” or to render them unmer chant-
able. And such appears to have been the opinion of the
' learnea-Jﬁdge, .
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Vermilion, which I believe to be an artificial prei)é»mtim
made in China, of which the principal component. part is.
cinnabar (1., leulphate Uf mercury, the most common ore

of mercury), and the rinor ingredients sulphur and solid

' caustic potash (Eng. Cye. Arts and Sciences, Vol. V., p. 578,

title Mercury : and Ibid. Natural History, Vol. IIT,, p. 7745
see also McCulloch’s Commercial Dictionary, title Cinnabar),
must be a heavy commodity. According to Mr. Blackmore

(one of the plaintif’s witnesses), the vermilion in “fhis in-
stance was contained in boxes not so strong as Would prO-

bably be used i in England for the same purpose, but fourteen
inches long, elght inches broad, and six inches deep, the
plankmg being half an-inch" thick, and each box: Wlth its

:contents We1gh1no about fify-six Ibs. Those boxes were
-stated by Mr. . Crawford: (who was examined on behalf’ of
. the plaintiff) dnd other witnesses to be stlontrel than - the

':'boxes ‘must have been much larger and much weaker.: L
‘mtnesses seem to agree in stating that the- plankmg Avas

boxes contammg aniseed.

- The (,v1dence, when analysed, shows - that -the (mlseed
- :The

~only three- elghths of an mch thick at the utmost. Amseed;
Mr, Blackmore states to be not heavier. than tea, and he addsi
“ that the boxes were much- of the game size-as the 1a1gestj
j;kmd of tea- boxes, which are sent to Eng]and and that the

‘_tea-boxes which come to Bombay are smaller and hold about

forty pounds. ~Mr. Crawford and one or two other wﬂmesses

‘state that the amseed boxes when full should ha‘ve Welghed
7one « pwul " d.e., one huridred and thirty-three pounds and

one-third of a pound in fact Mr. Crawford saw one box:

“which weighed one hundred and sixty pounds. To conta,m

;,.thatwelghb or the lesser welght of 133} 1bs., of a substance

‘of no heavier spemﬁc gravity than tea, the boxes ‘musb have‘
‘been very imuch larger than boxes conmmmg 56 Ibs. of so

heavy and compact & substance as. vermilion.” Accordmgly
e have in the case of the amsecd bOXGb A very much larger
- surface of - plankmg, and a scanthng slighter by. one- -¢ighth
_of an mch, to hold a welrrht not far - short of being - tlnee
- times as great as that contamed in the ve1m1110n boxes
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'V\Thlch seem *to be only barely strong enough to subtam
the wear and tear of the voyage from Ohma to ‘Bombay.

The evidence of - Mr. Parker, wlﬁ mauabes the Company’s

frelght depfn tment, is to the effect that China packagea are:’

genelally bad-and insufficient, and that” aniseed - packagesV
from China are, even amongst China packages, oxcepinon-:
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~ally bad.”" Mr. Gordon, the manager of the ' British India

Steam- Navloatlon Company, substantially- supported  that

‘evidence. . ‘Ho said that the goods in this case were: packed
in- the ordinary. way, but, if anythmb, slight‘el than usual,
Keepmg in view Mr. Blackmore’s. companson of ‘anigeed
packages to large packages of tea, it should ‘be noticed thaﬁ :

“one of the defendant’s most important witnesses, Mr. Maur, v,
who is Assistant Commissioner of Customs ab Bombay, says‘

‘that pabkao es of tea.and sugar-cmdy from China to Bombay-

-almost. invariably come broken, and that sugar-candy boxes -
_gener ally weigh half a hundr edwelght We must remember,:

_too, that those tea-boxes, bemc" much smaller than those

iWhlch go to TEngland, to which, latter Mr. Blackmore com- -

1pared the aniseed boxes in size, expose a very.much less

“yar face to hardshlp than. the aniseed boxes.” Mr. Dixon, -
. Lloyd’ 8 Surveym, another 1mportomt Wltness for the defence,

gaid—e The cases of &mseed were: m bloken condltlon In

some cases the matting ‘was burst.. The wood was - three- -
elgh’chs of an inch thick, and of the soft China pme The .

'Sldes Were dovetailed. bo far as 1 1emember, that is usual
in China cases. Sometimes a nail is used. - The s1des were
too thm to be dovetailed. T don’t consider that the ‘aniseed
was sufficiently packed. I dowt consider that the bo*ces are
fit to be moved about without more than og’dmarj Y core. He
“adds “all of the aniséed boxes were very much brokén ;7

and ‘again, I could see that they were badly b»foke,n, from. -

the nreO'ular shape »

A]bhough 1 have not now quoted the whole of the evi--

‘dence relating to the aniseed packaaes T-have very carefully
vead and consider red it.  The impression left on my mind is,

that having vegar d to their considerable size, the great quan-

'tlty and nght that is in them, and’ the degree Of thickness
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of the soft pine wood of which the boxes are made, and
assuming that they are equal in all these particulars to ordi-
nary aniseed packages fmn China, yet they must be con-

sidered as somewhat infg rlor in packing to China packages
in general.

. But there seems to be a general concurrence amongst the
reliable witnesses, that a very large percentage of China
packages in general arrive 4t Bombay from Hongkong in a
broken condition, even in ordinary voyages, in which there
has not been transhipment. ~Mr. Maury says of China car-
goes: They generally come very much damaged—I should

~ say thirby per cent. more or less damaged. Nothing like the
~same percentage of goods from Eurcpe is damaged.  I.con- -

sider China packing insufficient.” Mr. Dixon says: Every

steam ship from  China contaifis some broken. packages.
Goods of this description if sent from England would be more -
strongly packed. It is quite exceptlonal for any claim to be
made for broken China goods, unless it is very serious.””- Mr..
Blackmore too admits that ¢ the Chma»packages are more.
likely to be broken than EnOhsh packages commg 1ound the

Cape or overland.” '

Tt is, I think, mamf’est that, even for the or chnary voyage »

from Hongkong to Bombay, China packages are generally

* quite - insufficient, and are liable to an average damage, say,

of tlm'ty per cent.

But here there has been a transhlpment at Ceylon The‘

~voyage is the same one as that out of which the case -of ‘

Minikji Nasawanﬂv The P. & 0.'8.N. Cox arose: It i

. contended for the plaintiffs that the damage to_the amseed

- packages in this case being greater than that to the packages

- of bangles, yellow stone, and brass 1eaf in that case, is in itself

ev1dence of neghgence, and creates a dlstmctlon between

© 'the two cases,  The damage does appear to be greater, the

boxes seem to be more broken, and, though the quahty ‘of -

‘the contents does not seem to have suﬁ‘ered, a larger qudn-

t1ty of them has' escaped from the packages It is, T thmk

* Ubi suprm
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- quite consistent with the main current of the eﬁdenée, 1868

that the damage arose from the insufficiency of the packing, * P &O s N.
The ev1dence of Mr: Gordon is frecb on this' point: he- - v
Souasr

'says-'—“ I have had great experience jn China, woods T don’t Visean
consider the packages strong enough to bear tranghipment ; T
and again, “Tam of op1n1on that the goods in question were:

‘broken- in transhipment, and so being subjected to double

" the usual handling.”

Mr. Gordon, it is true, had not received in Bombay ’a’f
cargo from Hongkong which had undergone transhipment,

~ buthe must have formed Lis opinion on the damaged condition

in  which- a China cargo usually arrives here after an unin-

terr upted voyage, the frail nature of the aniseed packages in

' ﬂns—paltlculm case, and the indisputable fact that they had

to nndergo double the usual hardship. * It Woul_d be difficult

_to say that those are not fair grounds on which to build an

: ‘opinio'nr. “Although the hardship is only double the ordinary -

;amc)un%,,‘it is reasonable to suppose-that the iﬁjui‘y would be

more than double, because the packages, which are insuffi-

cient for even an"ordinary voyage, would, after sustaining
~from the first handling the amount of injury which it is fo be
V’-expected might then occur, be in a much worse condition,
‘to 1es1st the second handling ‘than the first, and the in-"
~ jury accordingly must be expected to increase in that ratio.

‘ ‘Further, the aniseed packages here seeming to be a decrree :
_inferior to ordinary China packages containing goods other "
than aniseed, we cannot be surprised to find the damage
' greéter than accrued to the packages the subject of the action
brought by Manikji Nasarvinji against the company. Had -
the aniseed pwckages been as well suited for carriage in size
and str ength, and in the amount of Welght with which they

“were loaded, as the packages of vermilion, the formel would
probably have been conveyed with équé,l safety as the latter. .
The safe arrival of the vermilion tends to repel the supposi-
tion of negligence. Beyond the state of the aniseed packages, -
the ~plai11tiﬁ's ha'velnot given any éyidence’ of negligence
on the part of the compahy, which, even assuining it to be .
doubtful whether the damage aroge from the insufficiency of
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-the packing, I think that the plamtlﬁ‘s would have been
bound to do ;.and under these circumstances I think that
the company are protecte‘ by the terms of the bill of lading. ‘
That bill prov1des for the contingency-of transhipment, and
exempts the company from liability arising from dqmage
auqed by insufficiency of packing.. '
: ' Decree rever sed without costs. :

Attorneys for the plamhﬁ’ Acland, Prentis, and Bwhop
At-torney for the defendants : J. S. Hurrell,

Appeal ;S'un‘s Noau 125 and 126,

LARSHMIBA'T, Wldow of Kmshmnath

MOTODA wuvuiini et e ees e Appellcmt

GA\TPAT Monom NA RrA! YAN MOROBA and

© SaTYABHAMMA'BA'T, Amdow of Vmayak
‘vioroba ....:..........................‘....Respandents,
GA\P»&T M:OROBA and Na’na "yaN ] VIOROBA Appellants. o
LAK%H\[IB& I, W1d0W of ng‘lmnath E

’\Ioroba ....‘.............'.........;.Rcsponclem‘

" Hinds Law——Partztwn—«Ancest,al Estate—W1ll—-—-—(’onstructwn of

Hindd Will—Guardion—Family AManqemen.——Acamescence—A'ZOp*’on '

of Acts of Guiardian-~Hindd Widow’ s Bstate. - 0 et

V a Hmdu, being po:,seﬁsed of plopext\ both moveahle and lmmove-'

‘able, which  he had acquired by making partition with his hrother of

their joint ancestral estate, died:in, 1830 after making ‘a’ 'Will in the
English language, by which, after various, beq“ests, he ‘disposed- of ‘the

,1e§1(\ue of his sald property : one-third to his son 'V, abvolutel\ ; one third

" 1o his son L. alisolutely 3 “and the remaining clefxr third-share to my
‘. grandsons K., V., G., and ., the sons- ‘of my late son MMorobé, deceased,
. t‘len' and each of their respechvc heirs, ‘executors, *administrators; - and
- assigns; share and share alike.””. These residuary -hequests. were not to

take effect until after the’ death of the testator’s ‘widow, who!was- ap-

" pointed executrix and manager of the whole estate during her life.

The estate was divided by arbitrators’ in 1855, ‘after making prm ision
for the testator’s widow, in substantial accordance with the Will, and V,
and L. immediately entered into possession of their respective third-
shares; the third-share allotted to the fom :ons of M . “ho were, then
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