.ORIGINAL CIVIL JURISDICTION,

general 1ehef, grant that to wlneh the plaintiffs and the

purchaser ‘are ahke entltled, name y, to have the sale set
aside. Tt is true that a ‘prayer fd@ g general relief is not in
accordance with the provisions of the Code, which in Sec. 26 -
- declaves that the plaintiff must agk for the specific- relief he
clalm‘s. If the defendant had raised that point at the out-
set, the’ JudO'e would doubtless have ordered the requisite

: mendment to be made, but as the bank did not object i in.

’ 'tne DlYlSlOll Court 1t cannot now be allowed to do so.

‘ As to the questlon that arises on the merits of th1§ case,
I agree: with what has been sa1d by the Liord Chief Justice.

Doc, ee conﬁ vined.

Appeals (Z'zsmvzssccl with costs.

Attorneys for the plamtlff's Macfa:lane and Green.

Attomeys for the defendants in both cases: szz,zgi’on,
o ‘Hore, and Langley.

‘ .‘Appealv Suit No. 141.

Kﬁnsm DJT NA%RV« N1 CA MA! et aZ......AapeZicmts.
THE SBOR]"[ARY OF STATE IN OODNCIL on e
IWDIA RS SUPUUERRA OSSR PRY 7 Pspmzdmit‘

Land reqlmed fm pubhc pmposes—-Appozntmcmf of. Aﬂm‘mtovs——
Laches—1V, wiver of Right to ‘have entire Manufactory taken—Neglect to
put fm ward Defence in written sfm‘emﬂnt——Smp:zse—-Act VI, qf 1857,
* See. 32,7 - -

By a Government notification of the 3rd of June 186? publxahed in the
Gazett(), 1t was " declared, under the provisions of Act VI of 1857, that a
eertain strip of land passing by the miil of the defendants was required
for ‘a public purpose, the B. B. aud C. §. Railway, a plan of which land
was to be seen in the Collector’s office.” - =~

On-the 4th of November followi ing, the Seer etwn of the defendants’
company yeceived a notice, signed by the Collector, requiring the owner of
the mill to call at the Collectoi’s office to smmf) his accentance or other-

wise of the compensation for the land required,

The Secret‘u‘y went to the Collector's office, and there saw a p]:m, from
which it appeared that an adjoining well from. which the engine of the
nill was supplied with “water. was intende ed to be taken, but no compen-
sation for the well orland vequired was then agreed upon,

y—13oc
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On the 28th. of November a notice was served upon the defendants,

~K.N. Ca™na” signed by the Collector, stating that he. had appointed an arbitrator on

et al,
v.
SECY, OF
STATE TOR
- Isbpia,

hohalf of Gov ernment, and 1e4\unm0~ the defendants to appoint a sccond
arbitrator to determine the aMount of compensation for the land (de-
seribing it) required by the B. ﬁ & C. 1. Railway Co.

The defendants’ Sef’ret"ry wrote in reply that the defendants had ap-

pointed an arbitrator on their behalf to détermine the amount of compen-

gation for their land required for the B. B. & C. L Railway Co.

Semble that  contract was eéntered into by the last mentioned notice and .

~ letter of reply to it, of which specific performance could be enforeed.

Held thot the defendants had, by qppomtmﬂ their arhitrator to deter-
tmine the compensation for the land required, waived any irregularity in

“the previous proceedings, and precluJed themselves from claiming to have
" the whole manufactory taken under Sce. 32 of Act VI. of 1857, thoughno

proceedings were taken in the arbitration for memly twelve months

subsequently, and the c.efendants had sholtly befme such pm«.eemnﬁs
made such a claim, * :

A wellin a mill compound from which the m111’s engme is, by wieans

- of a pipe, supplied with water, is part of & manufactory within the meaning

- waterworks,

of Act VI of 1857, See. 32,

HIS was an appeal from thr\ dcmswn of Sarg ept T., deli-
_ vered in a Division Court on the 26th of March 1868

- The facts of the case were as follow ;— :

- The plaintiffs, who weve Dlrcctor gmd Trusbees of the .A.lk-
wright Cotton Mill Compfmy, as such were possessed” of &
certain manuf‘wtory called the Arkwright Cotton Mill.. This
mill was situated near the Chaupatl Road in the island of
Bombay. Tt was built in a compound or onclosed piece of
ground, to a lease of whick the plaintiffs were entitled for the
unexpir ed portion of a term of ninty-nine years,

- ‘Water for the use of the boiler and engine by Whch the

' m111 was worked was supplied from a well in the compound,

about thirty feet-distant from the engine-room. - Ther aatm“‘l
flow of water in the well was supplemel-tﬂd by water con-
veyed into it by means of pipes  connected with the Vebar

The evidence adduced ab the trul showed that ' althouoh

‘ the position of this well, with reference 10 the engine-room,

was particularly well adapted for the working of the engine,
other wells could be sunk in the compound which would

N yiQId an equally largs supply of water, and that ‘thus the.
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engines could’ e kaed qlmost if not equally, as advan.
K, N, Cana’

' 'tageoasly as fr om the Well in que&tmn

The cost of smkmg a new well f/ i estlmatedby the wit-
‘nesses at from two to three- thousand rupees ; and tlie time -
: nﬂcessm v to complete it from two to ‘three months. A~ wite
ness for the defence, Mr. Ormiston, suggested that a well,
arched ove1 and sunk in the building itself, would from the.

‘fact of a: well so constructed maintaining. a lower tempemn
ture and being closel to the e engines than the existing well,

‘answer the purposes of the _manufactory even bettel than
“the existing well

- On the 81(1 of June 1863 a not1ﬁcatlon was pubhshed m'

.’mo GO’DC? nmcnt Gazelle as follows ——

- Tpd is heveby declalel under the. plovmons of Act VI :

’of 1857 that the land on the island of Bombay, described
- belo*v, is required for a pubhc purpose, that s to say, for the
: Bombay, Baroda, and Central Indm R'ulway, and is to be
_taken ab the. pubhc eXpense i—

G As u‘oﬂp of land sixty foet more or less n wul’oh extending

from tho pomt where the Bomb‘wy, Baroda, and . Central

'lndla Railway line touches the new road to Cammathepoord,

thence crossing (nant Road Breach Candy Road Gam Davi

Road, passing by the cot‘ton mill, thence crossing the Mala-
bar Hill Roa‘d , crossing Nacooda’s Oart, and opening on the
seazbeach of Back Bay. Thisland is in the bccupation of
various 1nd1v1duals ) E '

8 Pians of the land zmcl all pzutm‘ulzus regmdmg it, may
vbc obtmned on apphca’mon to the Collector of Bombay.”

A trial line had been mado in the direction indicated in
this nofification in 1862. The line, as finally proposed to be
taken, Was found in May or June 1868. Marks and pegs
were then placed to show its direction, and it was then;
where practlcwble, lock-spitted. : T

When the line was finally determined on, it was surveyed
by a Surveyor in the Collector’s Department, and the plan
made from such Survey was that alluded: to in the. Gazette
Lotification as o be seen’'on apphcatwn to. the Collecter,
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. - -On the 4th of November 1863 a notification, signed by
K.N. Cana’

the Collector, was received by Motirdm Bhagdbhdi, the
Secretary of the Arkwright Cotton Mills Company :—“To
Owner of the .Cotton Mill. You are hereby required to

_call ab my office, on Thmsday the 19th instant, to signify

your acceptance or otherwise of the compensation for your
land vequived by the Bombay, Baroda, and Central” India
Railway.”

Motirdm, in accordance with this notice, went to the Col-

lector’s office, and was there shown a plan, which, by means

of a schedule attached to it, indicated the portibns of land
proposed to be taken for the railway. Upon this plan the

~well adjoining the manufactory was ghown as portion of the

land required for the r’ulway No agrcement as to-the
compensation for the land and well was then arrived at, nor

" was it proved that. any specific smm- was tendered as such.’

On the 28th of November 1868 the following notice (dated

November 23) was sent to Métirz’\m , signed by the Colle_c-

. tor :i—* Take notice that I have appointed Maj‘or A, H. Curtis ’

‘g arbitrator on behalf of Government, and that, unless you
~concur in his appointment as single arbitrator, you are here-

by 1equ11ed to appoint in writing your. arbitrator \uthm

, ﬁft_een days from this'date, to determine the amount of com--
~ pensation for land situated near and between the Camatee-

poord Road and Back Bay, required for the Bombay, Baroda,’

- and’C-e.ﬁtral India Railway.”” On the 7th of December 1863
MotirAm wrote in reply :—¢ Sir —With respect to your notice
- dated 23rd ultimo, T am . desired by the Directors of the

A1kwr1ght Cotton Mill Company to inform you that they

“have appointed Sorabjec Pestonjee, Tsquire, arbitrator on

their behalf, to determine the amonnt - of compéhiation for.

~their land required by the- Bombay Baloda, and (}entlal‘

India Baﬂw%y Gompzmy

Subsequently C. M. Keir was appomfcd thir d ar bmator,

and S. J: Harrison and Nasarvénji M. Petlt were substltuted
for the arbitrators at first appomted

-~ After the appointment of the arbitrators the il con:

 tinued to be worked as hefore, and in March or April 1864
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two new cooling reservoirs were constructed by the Directors

well for the supply of water to.th(,%enmne, but because the
water in the well used to become! &b hedted for condensing

purposes, and these cooling resefvoirs were required in

- addition for the adv&rl'fztgeO}ls working of the ‘engine. On
the 11th of November 1864, Mr. C. Tyabji, solicitor; on

behalf of the plaintiffs, wrote to the Collector as follows 1~

“ Dear Sir,—I was unable to commumcate to you the final
_ resolution of the Directors until they had time to consulf with
compepent persons with reference to the practicability - of
~carrying on the mill after the railway has taken a -portion
of the gl ound in the possession of the company. They have
now come to the conclusion, after obtaining the best advice
“on the subject, that it will be impossible to" work the mill
“with any advantage when the trains are running so close to
the pr emises, and they must, therefore, part with their entire
“interest in the ground and premises, the value of which they
’eatlmate at four lakhs of rupees. The company have a very
~valuable lease of the ground, but they haveno powet to con-
_,Vey an estate in fee s1mp1e —(Signed) C: Tyapm.” '

After some farther couespondence and meetmgs between
the parties, the Acting Oollactm, on the 17th November, wrote
the following. letter to C. Tyabji i—¢ Dear Sir,~~With ve-

“ference to the conference you have had with Mr. G. Scott,
late Collector, and My. Peile, Solicitor, regarding the Ark-
wright Mill property, I have the pleasure to send you the
sketch plan, as promised, and hope you will be able soon to
let me know that an amicable settlement is Plachcable —
(Signed) R. H. SHOWELL.”

No settlement was arrived at. .
On the - 25th of November 1864 the Acting Collector
wrote to the solicitor of the plaintiffs, informing him that the
ground required for the railway would be taken ‘possession
of, under Act VL. of 1857, Sec. 8, on the 28th then instant.
. This was accordingly done, and, the well having been filled
up, the mill ceased working on the 2nd-of December 1864. .
On the 19th of December 1864 the arbitrators held their
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_first meeting. It was then obJected on the part of the
Plaintiffs, that the arbitrators should arbitrate on the- value
of the enhre"manmacfon ;rtan*l not on the slip only required
for the railay. S veral meetings were held, and cvidence
was taken, but no award was finally made, but the arbitrators
came to the conclusion that their functions were limited to
arbitrating on the slip of land required for the railway only-
The plaintiffs, pending the arbitration, filed their plaint in
the present suit, by which, asamended, they prayed—(1) That

_ it might be declared that the first defendant (the Secretary.
. of State) was bound to purchase the plaintifis’ interestin the
. whole of tho said land, -‘buﬂdings,‘ mill and machinery, being
* & manufactory within the meaning of Act VI, of 1857, Sec.
- 82, (2) that the arbitrators 'appointcd under the -said Act
_might be directed to determine the compensation money in-

respect of the plaintiffy’ interest in the whole of \t»hers'aicl

- land, buildings, mill, and machinery ; (3) that the defendants
~-and the a1blt1at01s nught be restrained by 1n311nct10n fwm'

proceeding to determine the compensation money in respect:

“of that part only of the land . of which : possession had beent

taken by the first defendant on behalf of the Rfulw%y Goma'

pany ; (4) for further and othe1 relief,

- Thefirst, dcfenflemt put in a, written - statemon’o in whwa,‘

dfter admn;tmg that portion ‘of the land of the plaintiffs had

“been taken possession of; he” denied that the land so taken

formed part of any house or other bunilding or manufactory
within the meaning of Sec. 32 of Act VI. of 1857.

Para. ITI. The defendant says that so, object1on vas

AAmado on hehalf of the plaintiffs to the taking - possession- by

o the Collector of Bombay of the said. portion of land prior
1o Lhe same, bemo so taken possession of, on the g1 ound that

‘ the same fmmed 8 pm of any hou%o ‘buﬂdmg, or IL&D}'Lf‘LC-

- tory. -

B

Para, IT Tfhat the quos’uon of compema’cmn for the
land o takien posqossmn of was referred to - the ar bitrators;
whose first meeting was hold on the 19th of December 1864,
When. it was objected that a p01t10n of the manufactory hav=
mg been taken by Government, the whale ought to be taken ;
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\

and on the parb of the defon dmt 1t was conten ded tlnt tRe
arbitrators ouight to decide thap prehmmmy obycuon before
.m*oceedmcr chh the arbltmtlon.

‘ The’ written statement thon set cout in groab deuul the
‘pro“eefllms that took phcu under the 'nbltr wion, and con-.
cluded thus :—(VIIL. ) ‘Under the circumstances aforesdid, the

defendant, the Secrctary of State, contends that by reason -

- of the laches and conduct of the- plaintiffs in the. premises
they are dlsentvtled to any of the rehef clumed in the
_ Plamt ’ '

A lish of c.ooumentb upon which the dcxchan Jn tendod

to "ely, and which included the respective mﬂponuments of-

the vamous 91b1tvators, was amnexed to tLe written state.

5

;neL*L : . -

Th 10 Jssues framed. were—(1 ) \Vnethnr ’chu land taken

pOSSQSbIOA of by the Collector on the 28th of November 1864
- formed part of & manuf: wtory within the meaning of See. 32%
~of Act VI. of 1857 ; (2) If so, whether the plaintiffs are not -
: ueprwed by their own laches and conduct of ‘the relief
sought, or any part thereof; (8) Wheéther the plaint iffs are
'Gﬂtlﬂed to the relief prayed or any paru thereof.
The second anfl third isstes were, by the 1eurned JudO'
f'(mnd in favour of the defendant.
The Appeal was argued before Coven, C.J., and Wrs-
: TROP®, J., on the 13th of -August and subsequent days.

Whi (Wlth him Mayhew) for IhO appellants.

The A«h‘ocwfc General (The Honourable L. I, Paﬂe ) nd .
Dunbear for the respondent N

The ffOlloWing mmontws were cited in the course of ’chb
‘Wguments'-w“;’t Thomas’s IIGa]?ZI'Cll v. Charing Cross Rail.
Co. . ([b), Sparrowv., afonl and Wolverhampton Rail. Co. (b) ;

Dakm v. Lendon,§ oAl W. Reil. Co. (¢); Grosvenor v.

* Act VI of1857, See, 32—~“ The provisions of this Act shall not be put

S in fo;cc for the purpose ofacqvlrm apalt oxﬂy of any house, or sther build-

ing. or manufactory, if the owner desire that the whole of such house, build- -
ing, or manufactory shall be taken.” o '

() 30 L. I Ch. 395, (5)-21 L3, Ch. 731~ () 8 De G. & S, 420;
and sce 26-L,J, Ch, % 734 in notzs
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Eﬁunpstead Junction Rail. Co. (d); Cole v. W’cﬂ London

X l\ét Sznx*- and Orystal Palace Rail, Lo, (n) King v. Wyeombe Rail, Co,

2.
SEcyY. OF
SraTE YO8
IxDIa,

- Cotton Mill,

(7); Co. Lit> 5. b,
Cur. adv. vult, .

Coven, C. J.:~The facts of this case, as. proved by the

“evidence, I consider to be as follow :——By a notification.

signed by the Chief Secretary to the Government, dated the.
Srd of June 1868, it was declared, under the provisions of

' Act VI. of 1857, that a strip of land sixty feet, more or less,

in width, extending from the point where the Bomlﬁav, :
Baroda, and Central India Railway line touched the new

»road to Cammathepoom thence crossing Grant Road Breach .

Candy Road, Gdm Devi Road, passing by the cotton mill,
thence crossing the Malabar Hill Read, crossing Nacood‘l s
Oart and opening on the sea beach of Back-Bay, and in
the occupahon of various individuals, was lequned for a

" public purpose, that is to say, for the Bombay, Bfuoda,:
- and  Central India R"ulway, and was to be ’faken ‘at the

public expense.” The cotton mill there mentmned 18 the,'

_ plaintiffs’ mill. Tn.June 1863, according to. the evidence -

of Pén(_lﬁrdng‘ Sukidji, a surveyor to the Railway Qompmy s
the intended line of railway was set out and marked by
cutting a narrow tr ench and placing pegs. A trial line was
made in 1862, and marked by paint and pegs; and these
were left when the line was set out. The two hnes are
correctly shown 4 in the map No. 7,w hlch was put in ev1dence

The line thus marked out- was, accor ding to the endence\
of Govind Gangddhal the head surveyor to the Collector of

‘Bombay, surveyed by the Coliector’s Department, and a
Qplém (No. 9) of it made with a qchpd‘ﬂe, which was to be
.Seen at the Collector’s office by any person Who wished

to do . so On the 4th of: Novembel 1863, the following
notification, s1gned by the C‘ollectm was Tecelv ed by Mo-

- tirhm Bhagébhdi, the »Secrotmy of the Arkwright Cotton

Mill .Company, the owners of the mill— To Owner of the
You are hereby reqnired to call at my office
on Thursday the 19th 1nstant to mgmfy your acceptqnce or

(d) 26 L. 3. Ch. 731, (o) 23 L. J. Ch. 767. (£)29 L. J, Ch. 462,
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othcrwme of the compensation for your land required for the

Bomba) 5 Baroda, and Central Inds
By Sec. 4 of Act VL. of:
180/, and. ’che Collector appears t6 have pzu\l but little.
Teg ard to the provmons of the Act; bub it told the owners:

ot such a notice as is requiveds

of the mﬂl thut their and was required for the raﬂwav
and that tley might receive compenqatmn for it Uponﬂ
the ref’emt of this notice, Motiram thbabhal went to. ’rha

Collector’s _ofﬁce, vvherﬂ he says- “he saw a large. phn in

‘which -he does not think the well was incladed that he saw

Ihe SUrVeyor; a Hm(m (apparenjl Govmd Gangfédhar), who
had a laro’e plan, and he does not recollect whether the

W eﬂ was mcluded Notwithstanding what this witness sayg,

-1 hwe 10 doubt’ that the well was mcluded in the plan of the-

land at thﬂ Collector’s office, and in the mtencied line of
tlle wvlway'w rich Lad be en set out and marked. : "‘he phm-
tiffs might af this tuno have. aﬂcertamel and most - pro-
. bably did, by their qfrent M otl fui, ascertain, what portion of
their and was going to be taken.” On the 28th of November
180J, a notwe dcded. the 23rd, and- bw‘ned bv the Collector
\ms served upon them, It was ag fOHO\Vb :—““Take notice thfzt
11 have a‘apomted Major A. H. Curtis as a 1blt1auor on bebalf
01 Grove rnmett, and th‘xt nulesa you concur' in- lis "!ppOlnf-
ment as single arbltmtor you are hereby rcqulred to ‘ap-
pnmu in erunn’ your arbitrator, w ithin fifteen. days from ﬂll\
date; to dctrq mine the amount of componvmon for land
situated mear and between the Cmnaieopoom Road and Back
Bav 19(11!'1@[ for the bomua\' Baroida, and Centr 1 In&m
Ratlway,” On the 7th of Doce embe r 1863 the 101‘0W1110 lotter
“was addlease& by Motivdm bhaoauhn, ‘as hecmtaly of the
A:L kwiight Cotton Mill Company, to the Collector 1~ Sir—
Vith respéct-to your notice dated 23rd ultimo, I am debn‘ed
“by the Du'ectors of the Arkwright Cotton Mill to inform you
that thcth apl)omtc Sorabjee Pestonjee, Esquire,arbitra-
101‘ on their behalf to determine the amount of compensation
" for their land required by the Bombay, Baroda, and Central
Inclm Rallway Compzmy _ Now, what was the effect of the
-notice of the 23v d of November and this lefter? When the

amount of the compensation had been settled by the arbitra-
Cve-1d o ’

2 Railway.” This was
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tion, they would constitnte o contract, which could be en-
forced by this court, ab the instance of either the Government:
or the plaintiffs, the lan1vequired being capable of being
ascertained by a reference to the Collector’s plan : Mason v.

The Stokes Bay Picr-and Railway Company (a), And it i
very material to observe that the plaintiffs were entitled,

not only to compensation for the land taken, but also, by

Sec. 24, to compensation for any damage that mmht be sus-
tained by them in respect of the adjoining land. Butitis not
necessary to go so far as to consider that there was a con-’
tract. When- the Collector notified the appointment of an

-arbitrator, the plaintiffs were at liberty to desire that the

-whole of the manufactory should be taken, and the Collec-
~ tor might then have, either withdrawn lis notice of the 4th

~of November, and appointment of an avbitrator: The Queen
v. The London and South-Western Railway Omnpaw 4);

or assented to take .the whole and appointed the arbi--

trator accmdmgly If the notice by the Collector of the

4th of November 1863 had been in accordance with Sec. 4

of Act VI. of 1857, the plaintiffs would have been obﬁged
to give him mnotice that they required the whole of the
mill to be taken, within a reasonable ‘time and befo1e he
proceeded  to put in motion the compulsmy provisicns of
the'Act : Gardner v. The Charing Cross Railway Company (¢).

P0$Sib1y, as the notice was irregula,r;,vthe Collector niighﬁ, if

they had remained quiescent, have heen unable to take the

Jland ; but, by'appointing the arbitrator to determine the

amount of compensa’aon for i, T think they waived any ir-
1egular1ty in the preyious proceedings, and made their elec
‘tion, which; unless they could show it was caused by any false

» representa’mon by the agents of the Government, they- were

not atliberty to Wlthdlaw from, I look unon the case as one,
not simply of laches in making o -claim under Sec. 82 to

“have the whole of the manufactory taken, but of the plaintiffs

having done an act inconsistent with such a claim. Although.
no proceedings were taken in ‘the arbitration before the 11th
of November 1864, the basw of it was uml"cel ed, “and coald

(a)_ 32 L, J.Ch. 110, . (®) 12 Q. B. 775 ' (c) 31L.J, Ch. 181'
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not " bhe altered without the consent of the Collector. IK -
think M., Showell’s letters of the 17th of November and the N, Oaia

5th of Decembel ‘do-not show thwp/&@ch consen} was - glven,

but only that the parties were ondez}vourmg to come to an’

amlcable arlangement R Lo 2

The written statement did not set up as'a grouud of &ea‘f
fence the laches upon which the decision of the cotrt below
was founded but the written statement. is,” by the expless_'f
languaae of the Code of Civil Procedure, to be -confined. as .
much as posubl(, to a simple narrative of facts which the
- party belicves to be material to the cage, and which he be-.
lieves he will be able to prove ; and we eannot apply toit the
rules applicable to Equity pleadings. The question was r_aised'

by the second: issue ; and if, upon the facts proved, it ap-

' peared that the plaintiffs were not entitled “to relief,. the ;

- Judge was right in refusing it ; but I think the first defend-

ant ought not to have the costs, either of the original suit -

- or of this appeal ; and that the arbitrators should pay their
“own costs of appearing on this appeal. The order of the

E court Lelow must be ‘amended, by or denng the ﬁ1 st defend- '

‘ant to pay his own costs.

\ ‘Wasrrorr, J, :~~On the first guestion Whethei the pol‘mon,
- of the premises taken falls within Sec. 82 of Act,VI of 1857,

- there cannot, I think, be any doubt that they do form a part

of the factory. . The evidence, in my opinion, cOmpleter
- brings the case within the- authorities quoted on belnlf of
: the wppellants on that point, o

On the second question, whether, un&el the eir cumgtances :

_of this case, the laches of the appellants has heen such as to
deprive them of the benefit of Sec. 32 of the Act, T have
, had conmdemble doubts. ' -

If there have been laches on their pulb thero unqueshon‘,
ably lave also been irregularity and laches on that of the

Collector’s Department in 1863 and 1864.
Sec. 4 of the Act roquires the Collectm to aﬁix a notice

‘upon. a conspicuous part of the land, and to make proclama- .

tion that the land is about to be taken by Government for
a public purpose. . He does not. appear to have done either
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. the one or the other. Tho section further requires the

Colle('*or to givé notice to the same cffect to the oceupier,-

- and to all persons Ln \\\n or believed to be interested,

“who reside or have agents within the disirict; and that
such notice shall contain a citation calling on all pers_oﬁs
intercsted in the land to appcm',_41)01‘3011{1113} or by agent, ab
a timo and place therein mentioned, and to state the nature
of their intevests in the land, and the amonnt and pm’ticulars'
of their claim to compensation for the same. The Collector
has neglected to serve any such notice. The notice of  the
-4th of ’\ovember 863, signed by Mr. Scott, the Collector,
does not comply with any one of the requirenients of £ the 4th
section, It calls upon the mill-owners to stato whether they

~will accept the "compensation for their land, but there is

nothing whatever to show" that any sum for compvn%atmn

“was then, or hags ever sinice been, fixed or named by or -on:

behalf of the’ Collector. A more 1rrcgul‘n' or méagre docu-
ment I'never recollect to have seen produced from ‘a public:

* office One of the principal objects of the notice reqmredi

by the"élth sectlon to be served upon the hndowner s to
elicit from him s clear statement of the nature of -the: Cld:lnl

which he ‘intends to. set up, 5o that the pomts ab 153110 bo-.

tween him and the Government may be placed bey ond doubt..

\Tofhma of the kind was. ascertained by the Collﬂctor -

However “Motirdm Bhammhm, the Secretary. of the appel-b
1antb compan) S notwﬁhbt‘mdmo the irregularity of the notice,

; ’Vent to the Collector’s office, and there saw: a plﬂn “of
. the mtcndcd course of the line.” That plc.n I believe to hav e

beﬂn ‘the -exhibit No.() preparod in the Collechor svoffice

: from the Raﬂway Compfm y’s plan (Lxhlblt No. 7). Both: of :

“those plens show, that the hne was intended to Tun du'cctly
‘ through the phce where the appellants well was sfcu%’cea.
7 An dlternatlve ling was laid down on the plan No. 7 but 1t Tan

on the other Slde of the- factory, and did not touch any of the

pl’emlsns belon ging to it.” Motirdm says that; so far as he re-.

- collects, the phn which he saw did zob mclude thewell ; bub
“hesays this in a %omewhmt equivocal manner, and as: Gov md,
* Gangadhar, of the Collector’ s office, says that thero were not

-~ any other plans except No, 7 and No, 9 in that ofﬁce, Motirim
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is either mistaken or insincere in 111s testimony on that pomt
Vldence has also been given on- ‘behalf of the Secr etary - of

’ State, thau the line had been marlyic

“they: style it; lock- spitted, in June 1868-—a long time: before

the claim of the appellants that the-whole factory Rhould be. "=
taken was put fo1 ward by them. - Motirdm also said that the

comae of the line had been. clmnoed, and that the. malks
did not mclude the well. That evidence has not, T. beheve,
been contmdwted by any ‘other witness, but, having regard

to the want’ of accuracy in what he has said-about the ‘plan;’

it s dl’ﬁcuTt to give much weight to what he says with re-
,O‘ard to the moving of ﬂm pegs

- The Collectm L Me, bcott‘;on the 23rd of November 1803 )

'\uote a letter to the appellants appointing \Iayn ths'

1a1b1tlat01' on behalf of Government to determine the amonnt

~of -compensation for the appellants’ land required by the

“Railway - Company, and on the 7th of December: 1863 Moti-
‘ram-replied by letter, on behalf of tho appellants, wppomtmg

Sorfbji- Pestanji Frémji arbitrator for the appellants, “to
determine the amount of compensation for their land re-
,quned by - the Rdﬂ\my Company. . That: letter does oe1-l

,tfunly,' inits  terms, justify the view taken of it by my
" Lord  Chief Justice and my brother Smgent I am. not

.plepaled to dissent from them, but I am not freo flom'
doubts on the subject. Motirdm is. not, appal en’dy, an ad--
‘vanced English scholar. His style. of writing -indicates

‘this, and_ his letter, in speaking of compensation merely
echoes alpassage in the letter.of the Collector to which
he was replying. - I doubt whether he, by his_ reply, in-
tended to limit the claim of the company in any 1;eslaect, as
he does by the reference in it to compensation for the land
reipﬁred. Moreover, the letter of Mr. Showell (replying to
the letter of the 11th of November 1864, in which the appel-
lanfs claiined to have the whole factory taken under Sec. 32
‘of the Act) does not affect to treat them as precluded by thé

. cmrespon&enee with 10$pocb to the appomtmont of arbitra-
t01s from raising that dalm, nor did Mr. Showell then say

) that the claim was 500 late.  The appellants 1equcat made

out by suryeyors, or -as
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about that time, to be furnished with a plan showing what
part of their premises was to be taken, and Mr. Showell’s

compliance with it, alsg‘\*end to show that the appellants
were not previously well informed as to the course which
the line was to take. Of the same complexion is the fact
that in March and April 1864 the appellant-s constructed two
reservoirs in conneyction, and to be used together, with the
well for the purpose of working the steam engine. That fach
is scarcely to be reconciled witha complete knowledgeon their
part that the well was to be destroyed by the line of railway,
or that they had, by the letter of Motirim agrecing to the
appointment of arbitrators, completely bound themselves to
give up the well to the Railway Company, and to be satisfied

-with compensation for it.  Again, there is no evidence what-

ever to show that the appellants, by any plan or otherwise,
were informed that the line, as constructed through their
premises, would be a cutting eleven. feet below the 1ev01 of
their compound. - No such information appeared cither upon
Exhibit No. 7 or Exhibit No. 9, the two plans Wh_lch lay: m

“the Collector’s office. I find it difficult to hold that the
“absence of such information is excusable, A cutting of that

depth through the appellants land and the adjoining Lmd

~could scarcely fail to affect to a considerable extent the sup-
ply of water to any future well which might be constructed

on the premises of the factory. Such a deep cutting would :

‘ach as a drain to the adjacent land to.the extent of eleven :

feet in depth.  Under Sec. 16 of the Act, the Collector bad
full power to compel the arbitrators to proceed with the ‘ar-
bltrahon but so-far from his doing so, alt .hough arbitrators

:Were, ‘as has been stated, appomted on both sides “early .
in December 1863, yet not a single step was taken in the
“arbitration tntil the 19th of December 1864, and no &ufﬁcmnt .
~‘explanation of this delay. of more than a year has been given.
- on the part of the respondent; The Government arbitrator
" first appointed, Major Curtis, dié& in April or ‘Ma»y 1864,

‘and another arbitrator in lieu of him was appointed on the -
1st of July 1864, and on the 17th of November 1864 Mr..
Harrison was substitated for him. - Sordbji Pestanji Framji

resigned, and Nasarvinji- Manikji Petit was appointed inleu
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of “him by the appellants on the 16th of January 1865, and _ :
K. N. Ca'ua’

Mr. Keir was appointed umpire onthe 7th of July 1864, But
. these changes do not sufficiently acfonnt for the delay. If the
_ Colleetor had exercised his authoritys and compelled the arbi-
trators to proceed, an award might have been made 1.ongv
before the first of these changes oconrred. The delay in

compelling the arbitrators to proceed, almost indicates doubt .

on the part of Government as to the course which the line
should take.: Further, not one iota of evidence has been

- offered on behalf of the respondent to show that the line was

“in November 1864 so far advanced towards the premises of the
appellants as to vendei it impossible, or even difficult, for
 the engineers to make such a deviation as would enable thent
to carry the line clear of the well. I mention November
© 1864 because it was then that the appellants first made their
claim to have the whole factory taken; and it would even
- then, so0 far as the evidence goes, bave been in the power of
-~ Government to have avoided these premises altogether, At
. léast, there is not any evidence to the contrary. These cir-

' .'cumst»axnce's lead me strongly to doubt whether we ought-to
hold that on the 11th of November 1864 the claim of the ap-
pellants to have the whole factory taken was too late. How-
. ever, if is impossible to deny that their delay was very great..
Tn -June 1868 they knew. that it was in Contemplatlon that
the line should pass through some part of their premises. The
visit of Motirdm to the Collector’ s office I have already com-
mented upon. Theappellants secm, at all events, to havo been
very apathetic in their proccedings, and to have made very
slender, if any, inquiry beyond that made by Motira 4m, who
I think, did know that the taking of the well was in con-"
~ templation, Tt is, T think, the policy of the Act that early
information should be given by any house or factory owner
intending to proceed under Sec. 82, and to compel Govern-
" ment to take the house or factory off hw hands The ap--
_ pellants have not done so. ’

Thul 1oply, through Motirim,on the /th of December 1863,
assenting to the appointment of arbltmtms, iz open to the
view ‘taken of it now by my Lord Chief Justice, and by

111
1868.
K al

SE;:Y oTF

STATE TOR
INpra,



119

1868
K K. Canran
et al.

.
Sroy, oF
STATE FOR
Ixpis,

BOMPAY HIGH COURT RETORIS.

Sir Charles Sargent in the Division Court. That is the
natural construction of that letter’; and, on the whole, although

with much ddubt, T must Sy that T am not prepared to dis-
.. sent from the decision hich the

Chief Justice proposes to
nake. S

This decree will not prevent the fzppellants from recover-

“ing full comperis sation for an damage sustained by the factory
g ¥

consequent upon the taking of the well and adjacent land.

_That right to compensation is secuved to them by tl:e'%thﬂ
“section of the Act, For the full meaning and scope of the
“word “land” nsed in that section, the ‘interpretationrclal‘iSé
- (gec 89) should be consulted. ’ ‘

~As to the fact of the partloalfn‘ act of laches, now rehed«»

‘ 011: 110‘6 bemw pub forward in the written statement; anJ

thevefe;re, coming on. ﬂ\b phmtlﬁ's by surprise, T shounld have

"»b@en willing, -ift the pmmtﬁs had alleged. that they were.
* taken by sirprise Dy the finding of the cour t, and conld:

to allow them

sring for\"ard any fresh ey 1dence on that pfu'i of the cane,'

an OPPOYt‘uNf} of now brmomo‘ fom aldi,

suchia umti‘bnal ovidenice, - Mr. White, however, was non n-

i stmoud by 1‘15 cuents that they were na position to adduce
}ucu evidence ; and no advantage . would, therefore, acerue
from makma an- order sanctioning the production by tne'r
~ plaintiffs of additional évidence. I quite agree in the order

~which the- Chve\" Justice pro oposes: to make with 1eomd to

o<t<

Attorn V_for tho ‘apf,eﬁﬂnrts H C’ J‘/ub,/z.A

Attonle}s for the 1‘expondcn -.IIf;"lrﬂ C lalchmd
' Peile, k
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