ORIGINAL .CIVIL JURISDICTION,

of the Civil PrOcédufe Code, With‘p'ermis'“ion to bring such 5
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othér sult ‘as he may he ¢d\*1seiflv forthwith paying: to Nartozaupy's

the defendants theu‘ costs of the ont shit.

Attomeys for the plaintif: Madfarlane and Greer.

‘Attorneys- for  the defenchpt&. 0. B § F. Stanger

Leathes,
: Nq{é.f The pléintiﬂ“ subsequemﬂy elected to take the former orders—Eu.
Appcwl N . 137.
,,_BA\TK or Hinpusra'x, Cm\m AND JAPAN
- (LifirreD); ....,,.....,.....,.,,.............,Appcllahéa.
:‘:PR.‘LMCHAAD Ra'tomarp ef ali ooiiiin .. Respondents.

Appeat l\o. 108

CANMEDBEA'T . HABBHA'T... .;. ...A])pelmm. )
'PRDMOHAND R/ LCIAND eé al. ... .........Respondpnéu.

T}Le C’ompames Act, 18()2 (@5 (S 26 Vict., w € 89 s, 8/)——Le¢ue qf the
‘Court of. Chancery—=Stay of Proceedings—Comity of Couris—Sale—
- Eecution Sale—Puréhase -mone/~—0w Proc. Code, Secs. 246 cmd 258
' —Hindi Low—Gift of Land—Receipt of Rent. o :

 A-suit may be brought in the Courts in India against a'compa,ny that is

being wound up under “The Corapanies Act, 186:2,” without the leave of
‘the Court of Ch'!ncﬂly being first obtained. B :

- Semble—The IIIgh Court will, in the e‘ielcwe of its geﬂelal powm stay.

thé proceedings in a suit wamst such a company whc‘e t‘xe cncumsnance:,
are such as to render it pr opel to do so. ,

n a suit, under the latter portion of See. 246 of the Civil Procedure
Code, blought by the owner against the purchaser of property, which has
wr onfrfully been attached and so!'l in execution of a deme.,, the execution

- creditor is properly made a pfut), the ohjeet being o restore all parties
to the position which tliey occvpleu previously to such attachment and
sale. -

‘Vhen a sale is snt aside by reason’ of the execution debtor luwuw ne
interest in the property sold, the purchaser of such property is entitled to
receive back his purchase-money, as on & copsideration that has failed..

To make a gxft of land complete, under the Ilindfi Law, there must be

either possession or- receipt of rent by the donee. The 1ece1p-, of rent .

may be by an agent, and, if tlic transaction is bond fide, it is immaterial
that such agent has befcre thn gift received the rent for the donor.

HDSE were two sepamtc appeals from o &ecree of .

Arnould, J made on the 20th of March 1868 in
Original Suit No, 883 of 1867.

KAiRssNDAS
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- The plamt——after stating that the plaintiffs, as trustees of
certain religions and ch“‘ ritable trusts, sought to establish
their claim to certain imn uloveable property sold in execu-

tion at the suit of the defendant bank; and after stating

that one Bédi Javervau had by will devised -and bequeathed
her whole estate to Kandds Nérandhs and his brother (since
deceased), and by her said will had directed them to “ form
an enclosure in which two thousand men could be feasted,
in order that the name of her (the testatrix’s) husband mlght

~ be perpetuated ; ;7 and after stutmg that Kandds Nérandds,
in order to ¢arry out-these directions, had, in June 1857

purchased an dmi:caued Telvadi for the sum of Rs. 25,0005
and that,”in December 1863, Kéndds Navandds, in order
further to carry out the said charitablé and religious estab-

. lishment, executed a Gujardti paper, in the nature of a deed

of tmst whereby he conveyed the Telvadi estate to the

»plamtlﬁ's upon certain’ trusts therein mentloned and after

stating that the said defendant bank (Whlch had obtained

& decree for Rs. 1,12,008-15-0 against the said’ Khnd4s

',Nalandfxs) had attached in executlon,.rundel Sec. 285 of
-~ the COdQ of Civil Procedure, the said Telvadi esfcate,and
(though informed of the existence of the said trust deed)

had caused the estate and interest of the said Kéndas

- - Nérand4s in the same to be sold by the Sheriff, which sale,
“accordingly, had taken place on the 22nd of November 1866,
. “when the said estate had been sold to Ahmedbhéi- Habi-

bhdi for the sum of Rs. 56,300, who claimed to hold the said
estate as absolute owner—concluded thus :— The plaintiffs
now, under Sec. 246 of the Code of Civil- Procedure, seek to

‘establish- their title as such trustees of the said estate of

* Telvadi, and pray that they may | be declared, as against the

defendant, Ahmedbhi Habibhi, to be absolutely entitled

o thereto, and they_pray that this Honorable Court will grant

-them such further and other relief i in the pr emlses as shall

- seem fit, and the clrcumstances of the case may requue

The defendant Ahmedbhal Ha/blbhcll, i his W11tten state-
uient, alleged (inter alia) that the Telvadi' estate was the

~property of Kéndds Narand4s; and' that the conveyance' of
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it to ‘trustees in 1860 (if such conveyauce ever eX1sted) was _ 1868, '

Banx or HIN-
an 1llusory, and' not a bond- ﬁdc' ‘conveyance,,and that the “pusta, &e. .

*"«trusts alleged- to have been therem declared mnever did in . PrENCHAND
fcwt aﬁ"ect the said plemlses. R P el RxICHi\N
. ' A
- Ho further alleged that the trustees named m the deed of “Aim Amuprsua’t
‘ 1863 never took possesssmn of the property, which remained - HABLBHAVI,
“in-the books of the Collector in the name of Kénd4s Naran- gﬁ‘f;‘gg‘:ﬁn

dés; and that it was in his legal and’ actual possession, and et al.
. not n that of the trustees, at the date of the sald attachment '

He also pmyed that, if necessary, ‘the conveyance of 1863
,should be declared fraudulent and void, and- that he might
be declared absolutely entitled to the premzses ' :

The wmtten statement of the Bank of Hmdustan stated-—~

o1 That the bank-was an English 1eglotered‘30n_1t stock

company, and traded by agénts only in Bombay, and was

" not reglstered under any of the Inchan Joint™ Stock Com-, :
: panies Acts, ) ‘ '

L II. That lb was then, and’ at the time- of the commenca-

< ment of ‘the suit had’ been, in voluntary liguidation under

‘The English Companies Act of 1862 (25 & 26 Vict, c. 89),
'-‘sub.]ect to the supervmon of the High Oourt of Chancer, yi in
England '

It was submltted therefore, that under Secs. 81 and 87
of The\Dnghsh Companies Act, no suit could be maintained
- against the said bank without the leave of the Court of
Cha,ncely having been ﬁrst_,obtamed It was also submitted
- that the said bank should be dismissed from the :suit with -
costs, no relief having been prayed, nor any case having been
made against it by the plaint, and- the bank having unneces-
sarily been made o defendant,

25 & 26 Vict., c. 89,s. 81 :~—~“ The espression  the Cowrt’ in this part
“of this Act shall mean the following authorities (that is to say) ¥ * * *.-
In the case of a Company registered in England that is not engaged in

\vorkmg any such mine as aforesaid—the High Court of. Chancery.”

Set. 87— When an order has been made for winding up a Company
-under this Act, no suit, action, or other proceeding shall be proceeded
" with or commenced against the - Company~ except with the leave of the

Court, 4nd subjett.to such terms as the Court may impose,” -

Y
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After the attachment mentioned in the plaint had been
laid upon the Telvadl estale, the tr ustees (the present plain-
tiffs) came in (undel Sec. %46 of the Civil Procedure Code) -
_and asked to have the attachment set aside. Thoy wereunsue
ce<sful and consequently brought this suit, under Sec. 246,
within a year from the date of such mnsuceessful application.
The learned Judge found. that the plaintiffs were entitled -
to the'velief they prayed; that the suit was properly pro-.
ceeded with against the Bank of Hindusthn, though the leave

of the Court of Chancery in England had not been: first

obtained for proceeding therewith ; that the bank was not-

entitled to be dismissed from the suit with costs for the
-reasons stated inits written statement. He, however; by his-
decree, dxsmlssed the bank from the suit w1thout costs.

Pzgot and Dunbcw for-the appellants .—-—Thc obJect of thef'

* section on ‘which we rely (Sec. 87 of 25 & 26 Vict.; c. 89)V

is to leave it in the hands of the court under whmh the cont-

‘ }pany is being wound up, and which is cognisant of 411 1tsj
. -aﬁ'ans, to determine whether or not to admit the vmmua

claims . that may be brought against it. This is for the

~ interest of all parties concerned, between whom the Court}
Jof Chancel‘y will do complete justice. Its obJect benw thus

beneﬁﬂlal the WOlds used have beon made as wide as

) poss1ble LT

[COUCH C. J —-Do you contend that this sectlon appheb

‘to the’ courts in this country, India not bemg mentioned in

: the Act?] Yes. The words are general : “No suit shallr
" be blought » Grave inconvenience .would arise, - and the

“object’, of -the ‘Act, -which, as of ‘a Bankmptcy Act, is o

divide the assets rateably ‘amongst the creditors 8, would: be.
defeated if suits were allowed to be. bwught without such-

~leaye obtained. Stppose most of the assets. were.in Bom-

bay, and a creditor were . to obtain a decree without such
leave bemg obtained and p1ope1 ‘terms imposed upon him,
he might seize'in execution the whole amount of his debb
and costs, and leave the other creditors Wlthout any assets
wherewith to satisfy their claims, [Coucs, C. J.:—This court
might and does. interfere in. such cages to p1 obect -the assets. T

< ° «
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The result then would be shH more unfortunafe Tlié 1868,

ANK OF HIN-
Peéhtor who had obtained Judgm b here, must, needs resort D“T‘m e

> 3 Il! g
to the Gourt of Chancery for satlsfw ction, and that court might 5. &
refuse:to recognise the judgment of this court, its sanction  Ra’ 1ORAND
et o

forbringing the suit not having been obtained. - On the- ARMEDRAAT
oﬂwer hand, & slight delay is the. only disadvantage under h““@"“ AT
w}nch the crecutor labours, and that is a result” occasioned PREMCHAND
by the f’lCﬁ of a creditor dealing with the agents: of a com- 32?;‘1‘“’
pany,lcglsteled in Bngland, There is no authority divectly

- in-point, but the case of Bonald v. Fdwards (@) determined

tLat a certificate .in bankruptey (and p1oceed1ngq in bank--

rup’tey must be taken to be analogous to proceedings uwnder-

~the \demo -up. Acts) was a bar to proceedings against the,
banm‘upt in-.the. Supwme Court of Caleutts taken - by a

~creditor w ho had no notice of the bwnkruptcy That case

 feems to have been followed by the High Court in_Caleutta;”

Whmn when " apphed to under Sec. 87, stayed all proceed-v

mo‘; _sz‘sc]z v, The Commercial Bcon?» Corpore atwn (B).

[(/OUCH C. 7. :—-The court has.a dlso1et10nary power to
3 qtay procsedings.] The judgment of Phear, J., goes much :
~ further than that, Byen supposing * ‘the. court here is not
bouud to stay procoodmgq it onght, in ifs. d1scret10n to do
, ‘That is the mode in which the Act is taken adv‘m{"o'\
) of in Bngland : Lang gley v. Swith ((‘) Lmdley on Partnewlnp
1255 see, too, Wilson v. The Natal Tnvestment Co. (d).

Tarther; it is contended that the bank ought not -to Tave
been made a party to this suit.  This is practically an action
‘of ejectment.  No relief is songht for as against the bank,
- nor could any. be obtained : Dhondd Mathurddds v. Rimji
valad Honmantd (). The Sheriff “sold this property; the-
bank did not nor did it in any way gusu"mtee the title. It
is nob ceven alleged in the plaint - that the bank is a wrong-
“doer. Ifthe bank acted maliciously or withont due caution,
it would be reasonable to make it a party ; bt nothlng of
the Lmd Is'even. alleg ed [COUCH, CJ. —-The bank has in a

(a) 1KnappP C.C. 259, 1 (b) 1 nd. Jur., . 8. 263,
()8B.& 8,938 . (d) 15 Law Times 658.
' (¢)4 Bom, I C. Rep., ACJT 14,
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formal way attacked the title of the plaintiffs, Have not,
then, the plamtlffs a right to make the bank a party?)
[Sarcext,-J.:—Where a wecree—holder directs the Sheriff,
through the court, to actach certain property, does he not
set up such an objection to the title of the owner as to justify-
the latter in making him a party to a suit to establish his
title 7] " In the present suit, at any rate, no relief is prayed
against the bank ; therefore, none can be obtained. " On the

" merits of the case, the decree ought to have been in favour
* of the bank iith costs—also in favour of the other defend-

ant: The Attorney  General v. Poulden (f). The gift. to

. the trustees was incomplete under the Hind{(i law, as there

was no delivery of possession nor receipt of rent : H(n J’n(l?l

» Anandmm v. Naran Haribhdi (g).

Wlnte and McC’ulloclz for the 1e§pondents -—It. is dlﬂ’lcult

to draw any analogy from the Bankrupt Laws. A certifi-
-_cate in bankraptey seems to ‘operate npon. the. status of the

bankmpt [Covem, C.J. :—That is not the ground on:which
the decisions on - that point are founded, The prmmple

“seems to be; that ibis unjust to-hold a man still liable for

‘his debts who has parted with all his property. to: his’ cxedx-
tors.] ~ At any rate, it is a principle which ought not ch be
extended. -If the contention on the other side Were'x}rell

. founded, this Court would be actually bound,—not by the

comity of courts, but by law,—to say that, even as against a
-wrong-doer, no action could be maintained in’ the case- of a

company being wound up. Cases may be imagined in which,

~ the law here being different. to the law:in - England the
~ Court of Chancery would refuse its leave to file o suit. Ts
~this (;ourt then, to abrogate its own_ functlons, fmd refuqe

relief ?  This Comtwould never .do thwt unless compelled
todo so.  The general law is clear. Enghqh statute law
does not ‘extend to India, unless. Indla is: specmlly men-

“tioned., = There are provisions in_the Dn011sh Compameq
~Act for putting it in force in Ireland and gcothnd none .as

-to Indla—-efcpocsszo upins ewlusm ah‘enus 1A, then, there
" be nothmg in the nature of t}us Act whlch %hows that

(f)8Sim472. (g 4 Bor. 11, C: Rep,, A.C.J. 31,
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1t§ provmons are - intended ‘to apply “to India, there iy - ~
‘ BaxNK or HIX»

nothmg in its words which -wo }yd necessamly have that
- effect,” The words of the Wwel Mg Act (8 & 9'Vict., ¢.109,

“visions dQ not apply : Ramloll Thacloorse _/dass v. Sogjum- -

-nul Dhondmull (h). Bdwards v. Ronald (suprd) stands alone,
- That'seems to have been decided upon the words of the Act,
~which #aid"* that a certificato should. be a “bar in any of HISV :

k,?.\IaJe,stys Courts,” of which the Supreme Court of Calcutta

_Wra’s_dn’e.'r -[Coucn, C. J. :—Sidaway v. Hay (3) was like itl

“All the “cases on this.subject are reviewed in Bartley v.
~Hodges ( L 1 A curious point on this anomalous case of Jbank-
}'ruptcy is, that the bemefit, is not reciprocal between the
‘»Colomes and England: Westlake, Internat. Law, 230, 240,

:211 In the case of Peitsch v. The Comvmercial Bank the .

,"‘;Iut was stayed That was done In wccmdance Wlth the
':pmnmple of the comity of courts. - i

~As to the quéstion whether or not ‘the bank was a proper
iparty, a dlstmctmn must be’ taken -between necessary and

pr oper pfu ties. - 'We do not contend that the bank was a ne-

ce%ary party. - Is the Judﬂment CIedItOI to be made a party

in“any case ? It ho can be made a par ty in any. case, he is
‘lmble to be made o party in every case.’ It must be that he
is inter ested ‘ake the case of moveable property attached

"and sold ; the purchaser goes away WIth the-chattel. Is the :

Vownel without remedy ?  Tsmot his course to proceed against
the person who has the proceeds of his chattel in his pocket,
Is-the latter to be allowed to say: I did not- sell your
\chattel but only the interest of 3 my judgment debtor in it” ?
i [CoUCH (. J.:—The sale iy the act of the Court.] _ True,
but the court acts upon the repr esentatlons of the Judgment
icrechtor [OOUCH 0. J.:—The act of the Comt is not minis-
} torial only ; it is judicial. 'The Court, under Sec. 246, decides
amnnst the cl'um'mt andin favour of the execution creditor.]
When the sale i is seb aside under Sec. 258, the purchaser is
entltled to recover back his pmehmse-money ag on a failure
of conSIdeIatlon Gr cosh Olzzmdez Pottar v. Loolxkooda Moy Jee

. “(R) 4Moo Ind App 330,
) dB&C 12 () 30LJQB3:)
v-—1200

.
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Dabee (E); Brojendur Roy C’how]zu v. Jugunath Loy (1); Mo-
haiund Holdar v. ./Uu.alj[ehdld.fu (m). These cases have
given to Sea. 258 of tht) Code a broad construction. In
the case relied upon on the other side, Dhondii Mathurddas

Fmmvorit Ve Lamji valad Hanmanta, the very narrowest .construction

Hap1/BEAL
Ve
PREMCHAND
Ra’10HAND
et al,

was applied to Sec. 258, merely -because it follows a section

which speaks. of setting aside a sale for irregularity. If

this narrow construction be adopted, it will be disadvan-

tageous to all parties concerned. The purchaser will not be

secure in his title. The creditor will not be able to sell the

attached property to advantage, which of course will react
upon the ']adgmeﬂt debtor. In this casc we substantially

ask fo have the sale set aside, Woe are also entitled to suc-

ceed upon the merits. - o T

 Pig Jot in'veply :—The cages cited on the other side are not
in pomt In all of them the sale was set aside, which has not.
Dheen done here, nor was there any prayer to that effect, If
it should turn out that this Telv4 di estate was the property
of the plaintiffs, nothing at all was sold.  [SaraEnt, J.: —
If your argument is sound, a third person whose property is
proposed to be sold by the Judomont creditor is not inter~
ested, and ought not to interfere.] He comes in to pxeven,t '
his property being handed over. {Coucm, C.J. —N. ot only

.- that, but to prevent the order for sale from being made.]

- [SarcryT, J.:—If the bank had not been made a party,

could not the defendant, Ahmedbhai Habibhai, have insisted
on its being joined as a .co-defendant. Such is the course.

~in Courts of Fquity, to avoid multiplicity of suits. A man

~ the suit.]

sues for a claim against me, in. consequence of which I have
a-claim against some one clse. T can ask to have that pei‘ :
son made-a pmty, s0 that complete justice may be: done i in
That might be so if the sale were to be. set aside ;
but that is not done. 'lhe case of Dhondte. Mathwradas v.
Rémngi valad IIamncmm is conc]u%we

'Om'. ady. milt. B

(k) 1Cfdo W Rep., Civ. R. 55.« (D) GLalc W Rep Cl\ R. 14/.
(m) 9-Cale. W, Rep., Civ. R. 118,



. ORIGINAL CIVIL JURISDICTION.

6th Aug. - COUGH, C.J.:—In these appeals, which were’

heard tog gether, the Court has to determine three questions :
Whethel, in “order to . maintain i/l}rault against ¢he Bank of
Hindustén, which is now in liquidation under the mclers of
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the Court of Chancery in England, the leave of that court is m‘ ’

not necessary; whether, supposing such leave not to be

HABUVBHAT -

necessary, the bank was properly made a party ; and whether - Priaxcnans

there was a complete gift of the property in this suib to, the

trustees of the charity. In the last question two are n-:

cluded : one, whether there was a compléte gift according to
the Hind{ law ; and the other, whether there was not-a secret
trast in fayour of, or a power of revocation reserved to, the

'—grantor As' to the first question, it was contended that
leave was 1eqmred by Sec. 87 of the English Companies.

Act (25 & 26 Vict., ¢. 89). The words of that section are :

“ YVhen an order has been made for winding up a Company »

:unden this Act 1o suit, action, or other proceeding shall be
'ploceeded with or commenced against the Company, except
with the leave of the Court, and subject to such terms as the
- Uourt may impose.” The Court in this section is defined
;’by. Sec. 81 to n‘iean' the Court of Chancery in England. It
;Was afgued‘ before us that this provision extended to actions

~ hrought in thig country and by persons domloﬂed in Indm, :

‘a8 the. plamtlﬁ's in this suib were.
The rule as to the English statute, Iaw since. 1726 cbpplymg
hele, i stated by Mx. Moﬂey at page 23 of his Introduc-

“tion., . He vqays that the law which govelns the courts is.

- the statute law ‘expressly extending to India, which has been
enacted since 1726, and has not singe been repealed. It
appeals to me that this definition is defecme, and it is

“necessary to add to the word « expressly” the words “ or by

necessary implication.” That seoms to me to be the resnlt
of the decision in Bdwards v. Ronald (ubi supra).” No rea-
sons are given in the judgment, but, looking at’ subsequent
cases in which' that decision was discussed, especially the”
case of Sidaway v. Hay, and the reasons relied upon by
"counsefl “before the PI‘]Vy»COllnGIL 4 think we are justified

m concluding thaﬁ'the gro‘unds of ‘the judgment were, that

this paxftioular statute extehded, by reason of its terms, to

Ra'toaaxn
: et al.



92

1868.

el
Bank or Hix-
pUSTA’N, &c.

T,

PREMUHAND. \
" to persons “domiciled in india. The words of the sectlon,

RA1CHAND
- etal.

AHMEDBHA'

Hapr’sua’t
v, '
- PREMCHAND

Ra‘tcimaxp -

et ol.

BOMBAY HIGH COURT REPORTS,

the Supreme Court at Calcutta. What we then have to
consider here iy, whether the Act (25 & 26 Vict.,c. 89,
s. 87) is by necessary puplication extended to Tndia, and

no doubt, arc general, but that of itself is not a sufficient
ground for saying that its provisions apply-in India. -If
that were so, the Act relating to gaming and Wagex"ing
would algo have so applied, the words being equally gene-
ral; and yet the Privy Council, in " the case to which we
have been referred, would not allow that point to be even

. discussed.” Therefore the words of this section are not- sufﬁ-‘

clent to-oblige us to hold that its provisions extend, as

. contended for, to thls counivy. Except the general - Words, )

_there  is nothing in the statute to show that there was any.

_ “mtentlon of the Leglshtme to apply this pr ovision to India.

: _necessaly implication. -

I think, therefore, that we may, and ought, to hold that this

clause of the ‘English -Companies Acb 8. not e*{tended b).‘

Although “however, this Court Would dllow & sult 'to be;"

“‘brotight without leave obtamed, yot, on a repreSentatwn 7
: bemo* made to it, showing circumstances that . would render‘

it proper that a suit should be stayed, the Court would- un-
“doubtedly entertain the apphcatlon, and, in the exercise of -

" the general power which it possesses, would do what is Jus‘ﬁ‘
“and rlght to assist the Court of Chancery in Wmdmg up the

- Company - That is a diffevent matter from saying that no

) smt or action can be brought without leave first o‘btamed :
Cag WaS contended for.

“The resulb of holding the’ contlaly .,

ff“would be,  that a person, who' may have a trifling cause of

_‘actlon agamsb the bank, would be compelled either “himself

~ to go to England and bring his suit there, or else ask f01

‘and obtain the le‘We of the Court through the expenswe

medlum of agency., In many cages th1s *vould operate as a

complete demal of Justl(,e

I now pxoceud to consider whethe1 the Bank of Hmdustan

. Was-a_ proper party to the suit. The c1rcumstfmces are

‘these. - The bank; having obtained a decres, applied to the

~ Court to attach and sell the property whlch is the subject of
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this suit. The present plamblﬁ‘s then came in under Sec. 246
~of the Code of Civil Procedure. Upon that application the
demsmn ‘was against them.. It w/uld seem ‘that after that,

the: defendant Ahmedbhai- Hahibhm, purchascd the pro-

per ty, knowmg that an application had been so made. - The
plamtlffb then brought a smit in accordance with the latter
_part of Sec. 246, which says: “The order which may be

passed by the Court under this section shall not be subject .

_to appeal, but the party against whom the order may be
_given shall be at liberty to bring a suit to establish his 1{iglit
ab-any time within one year from the date of the -order.”
- What is the nature of the suit. thus brought ? ? It is a suib
~to ebtabhsh a right. What, then, is that right-? Sec. 246
:empowers a. pavty to apply to the court to elease the pro-
“perty from attachment. What, in fact, he claims is, that
the lands éufe not to be sold. Tt is his right that tinq lands
~should not be sold. When a suit is brought, it is a suit. to
“establish that right, namely; that the.lands ought not to
;‘-,ha,ve been sold Thb tourse to be pursued under that sec-

tion"is not an’ appea] but what the 'Leglslature has sub-.

sb1tutud for an appeal, probably deeming that in a snib the
facts WOlﬂd be bettm and more tho1 oughly mvestlgated than
*m an appeal

If tha,t 15 the nabme of the right and of the 5111t that is to

be br ought the suit is practically one to set aside the sale
already made, and to restore the parties to the position which
" they- originally 000up1ed And if the right of the plaintiff is
~ established, the proper decree to be made - is that the sale
_ should be set aside.. It is, therefore, 1mpo%1ble to say that
 the bank is not a proper party. It is.not now necessary to
determine what is the proper course to be puraued by the
purchaser in or der to recover back the purchase-money. It

may be that, wnder Sec. 258, in a properly constituted. suit,
* the Comt ought to direct the money to be restored. I give
_no opinion upon that; but it is quite clear that, the object of
~ the-suit being to set aside the sale, the bank is interested,

_and was properly made a party to the suit, and that on’ that
"~ point the learned Judge came to a correct conclusion,
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.__@{i__q The remainink question goes to the merits of the case.
1!3);\;1;&0‘; }3\ Was the gift complete according to Hindd Law ? The case
Prevemyp duoted in the argament hows that, according to that law,
Raenaxv  to give effect to a gift, them must be possession or receipt
et al.

“Amvispmr of rent. I have read ov er, and fully considered, the evi-
H“”:‘H‘ ! dence on this point, and I think the vesult of it is that there
Prexanyn twas a receipt of vent. Vithaldas Vittandés was appointed.
R \elt(?r\w to collect the rents of the property. It is true he had col-

lected: them for Kandas Nérandés, but still it was quite
allowable for the plaintiffs to appoint him. He did collect
rents, Was it doune for the plaintiffs 7 The books were
produced, in which it appears that the rent collected was
credited to the, charity, and against the swms so credited
other-sums were debited, as having been expended for the |
purposes of the chavity. The plaintiffs could mnot receive °
the reuts in person ; they were at perfect liberty to appoint

an agent, and receipt of rent by him is sufﬁuent accouhng{
to Hindd Las.

- It only remaing to consider whether this was a gift for -
‘chantable purposes ; and upon that point I am satisfied that
1t was what is sometimes called a gift ““ out and out.” Tron
‘the time the deed was executed, and for a considerable
period, the proceeds were credited to the trustees, and the
trusts weve .to some extent carvied outj—very little, it is
true, with respect to this property, but-still to some extent.

» Some allowance must be made for the dilatory way in which
~ these matters arve carried out by natives, and also for the
civcumstances of the time, which - caused the per formance
of the trusts to be postponed to a future occasion. I need
not go at length through the evidence, which was fully
discussed in the course of the argument, and which I have
since considered with my brother Sar gout: and, though
not without difficulty, I have come to. thls conclusion. 1

think the parties were actmg bond ﬁdc, and that the pro-
pﬂrty passed to the plaintiffs, -

Sareet, J. :—1 see no reason to change the opinion whicl
I formed when the case came before me in . chambers.*

e Upon motion made on behalf of the bank to: 1eJect the plaint..

‘-( .
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That Sec. 87 of the: Compames Act does operate as a ___1868.

bar to a suit brought  withont 1ewe of the  Court - of B;E;fi%fc"

,Chancery can be put upon two grormds only: that the sec- PREMGHAND

tion extends to India; or that, from the comlty ex1st1ng be-. RA/ItC,“Z‘*ND
. al.

tween the Courts here and at home, this. Court i bound ‘to _’WAH;EDBH;':' .

_ treat the want of that leave as a bar to the suit.. Now that 3“%’““"‘

an Act of the English Legislature subsequent to 1726 may Prmwcmavp
e e : - U RaA’ICHAND -
extend to India, it must be so by express words or necessary " etal.:

~iimplication. = Here there are no express words, but it was-
contended, from the analogy of the case of Fdwards v.

Rona,ld, tha ‘this section must be go extended by necegsmy
“implication. - There are no reasons given for the decision
_ in that case, and it was probably decided on the ground-that
the Act applied to the Supremé Courts in India, as included
 1n the explessmn “ any of His Mzgestv s Courts

Here, however, we have only such ordinary general lan-
b‘uage .a8-was necessary to effect the object of the section
-~ within the United Kingdom, for which the Imperlal Legls]a-
L tme must pmmu facze be presumed to leglslate

I Then as to ‘the comlty of comts. On lookmg at the Eng-
lish cases decided on the effect of a chscharcre under Colomal
and Scotch bankmptcy laws, it is to be remarked that they

“one and all assume that no such comity or internationel law

exists. . In Bartley v. Hodges it was élm.ply said that the Vic-
toria statute did not apply to Great Britain.” Soin the Scotch.
qequestlatlon case the. ]udgment pr oceeded on ‘nhe .ground
that the Act was animperial Act, and that there was nothing

in“it which showed that it did not extend to England.

Still less should comity require a foreign court to give effect
to a section which would oblige every man having a claim

against the company to lay all the particulars of-that claim
before the Court of Chancery in England; before attempting
to establish it in the courts to Whloh he was of right entitled

to 1es01t ’

The (/omts here mlght 1ndeed under pr opel circumstances,
and wher_e no injustice ‘would be Werked, give effect to it
‘partially, by staying proceedings ; but that is quite a different
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‘matter from saying that né suit can be instituted until leave
~of the Court of Chancery is first obtained,

- : )\!":,
- As to the second point;

I think that a suit under Sec. 246
was ‘intended to rvestore all” parties to their former state.
The section says the suit is to establish the plaintiffs’ right,
and that right is clearly to have it declared that the pro-
perty belongs to the plaintiff, and should not have been sold,
and to have the sale consequently - set aside.” If so, all
parties interested in the proceedings in execution must be
affected by the judgment, -and on this élound the bank is

proper. party to the suit. (But I think the bank was, alsm

* properly made a party, to avoid multiplicity of emtsr A

" question. must arvise between the. execution creditor and,
- the purchaser. - There must be an equity on the part of the‘
- latter o recover back his purchftse-mone), as the consi--

deration for it has failed.  This depnnds on nhn O'eneral
principles of Hquity, and it also appears that it is go under

: Sec 258 of the Code of Civil Procedure.” That: sechon'

_in my opnnon, bemg qeneral in: its terms,’ a»pphe% to alli

cases in which a sale is set aside, and not merely whﬂn it i

~ set aside by rea son of some 111egula11ty in the ploceedmgﬂ :

and so it would appar to have been decided by the »ngh‘

Court in Caleutta. Whether, therefore, we look “to the-

‘ words of the Code, or the general principles of Bquity, there .

must be a question “between the exccution creditor and-the

purchaqer in such a case-ag this,  The former is, therefore,

interested in the. subject-mattor of a-suit in which the whole
" questlon mlo*ht be gone 1nt0

- Mr. Plgot however, contended tha’o in thls par bxcular casei

i‘the ‘bank ought not to have been made a party, as no relief

s prayed against it.

’The plaintiffs have, howevel set out

“all the circumstances of the cage; under 8 Sec. 246, Thev ask
for a declaration of right to the - property, and ‘then’ follows

* a prayer for general relief, which. would include the qettmo

the sale agide; Tt is true the decluatlon of rlght to’ the

» proper’oy is prayed “ as against the purchaser,” but, that when

- madé in this snit must be equally "binding as agam%t the

‘bank, and, thcrefore, the Court could, under the prayer for
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general 1ehef, grant that to wlneh the plaintiffs and the

purchaser ‘are ahke entltled, name y, to have the sale set
aside. Tt is true that a ‘prayer fd@ g general relief is not in
accordance with the provisions of the Code, which in Sec. 26 -
- declaves that the plaintiff must agk for the specific- relief he
clalm‘s. If the defendant had raised that point at the out-
set, the’ JudO'e would doubtless have ordered the requisite

: mendment to be made, but as the bank did not object i in.

’ 'tne DlYlSlOll Court 1t cannot now be allowed to do so.

‘ As to the questlon that arises on the merits of th1§ case,
I agree: with what has been sa1d by the Liord Chief Justice.

Doc, ee conﬁ vined.

Appeals (Z'zsmvzssccl with costs.

Attorneys for the plamtlff's Macfa:lane and Green.

Attomeys for the defendants in both cases: szz,zgi’on,
o ‘Hore, and Langley.

‘ .‘Appealv Suit No. 141.

Kﬁnsm DJT NA%RV« N1 CA MA! et aZ......AapeZicmts.
THE SBOR]"[ARY OF STATE IN OODNCIL on e
IWDIA RS SUPUUERRA OSSR PRY 7 Pspmzdmit‘

Land reqlmed fm pubhc pmposes—-Appozntmcmf of. Aﬂm‘mtovs——
Laches—1V, wiver of Right to ‘have entire Manufactory taken—Neglect to
put fm ward Defence in written sfm‘emﬂnt——Smp:zse—-Act VI, qf 1857,
* See. 32,7 - -

By a Government notification of the 3rd of June 186? publxahed in the
Gazett(), 1t was " declared, under the provisions of Act VI of 1857, that a
eertain strip of land passing by the miil of the defendants was required
for ‘a public purpose, the B. B. aud C. §. Railway, a plan of which land
was to be seen in the Collector’s office.” - =~

On-the 4th of November followi ing, the Seer etwn of the defendants’
company yeceived a notice, signed by the Collector, requiring the owner of
the mill to call at the Collectoi’s office to smmf) his accentance or other-

wise of the compensation for the land required,

The Secret‘u‘y went to the Collector's office, and there saw a p]:m, from
which it appeared that an adjoining well from. which the engine of the
nill was supplied with “water. was intende ed to be taken, but no compen-
sation for the well orland vequired was then agreed upon,

y—13oc
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