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_April2s. SmerAo. 1146 of 1867.

. \\ X “é . ) ] ; : /"
Viraarpa’s Narobayoa’ss ... ................. Plaintiff.
‘Karsanpa’s Kesuavoa’s etal. ............... Defendants.

Practice—Suit by second mortgagee to redeem first ﬁortga./e»—-Ne‘cessaryr _
partzes~Admzmstrator General—dct XXIV. of 1867, Sec. 17

In a suit, brought. by a secor‘d mortgagee ao"unst first- mortgagees
{admittedly 0\611}3!(1) to compel the first mortgagees to convey- to him -
the mortgaged premises, the heir'or legal representative of the deceased
mortgagor is, aceording to the balance of authority, a necessary party.. .’

. Cases bearing on the above question collected ‘and considered.

., Where it was uncertain who was the heir or legal representative of the

deceased mortgagor, and the cireumstances attendmv the execution of the

second mortgage wére not free from doubt, the cause was allowed to stand -

over, for the purpose of enabling the plaintiff to apply for an order to the

. Administrator General (under See, 17 of Act XXIV, of '1867) directing

" him to apply for letters of administration to the estate and effects  of ‘the .
mortgagor ; and the plaintiff was allowed (in the event ofletters of admin-
istration beikg granted to the Administrator General) to.amend his ‘plaint
by making the Administrator General a party to represent the * deceased
mortgagor.. The plaintiff was, however, ordered to give secunty for tne

. probable costs of the Administrator General in the suit.

THIS smt was tmed in 'rDmsmn Caurt before WBSTROPP, J 5!

On the 17th of Janual'y 1852, Jﬁnk1bcu, W1d0W of Lalchan&
Velcnanu, mortgaged to the defendants a piece of gr'ound in
Sh eL Muhanimad Street, Bombay, to secure payment of a:
sum of Rs. 1,801 Wlth interest (compound) at’ the rate ~of
nine per cent. per annum - The ‘mortgage: deed contamed
the usual covenant to reconvey to J anklbcn her heirs or-as-
signs.  Janlkibai died on the 2nd of r’&ugust 1858; ha,vmg by
her will (dated- the 23rd of July 1858) &ev:se& the prermses
to Nérandag Har@ov‘andas “the son of her decease& son Bhag-

vhndas, - NArandds was descrlbed in the w1ll as bemg then
four years old, ”

After the death of Janklbzn the defendan‘os entered mto

possesmon of the plemlqee, and at the ‘mme of the uu1t stlll
éontmued 1n possession. SRR :

Prob‘xte of Jankibar’s WﬂLW'm in Sf‘ptember 18(93 grant-
: ed tq Nalotamdas Trikamdas,’ On +he 20th of In]v ]866
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‘Néreﬁddés Hargovandds attained Lis majori‘ty, and on the 26th )

of March in. the following year he mortgaged the premises
in questlon to the plaintiff, to secy fe the gum of Rs. 1,407,
_and such further moneys as the plaintiff mlght advance, with

inter est at the rate of fourteen annés pér cent. per mengem,

subJect to the mortgage of the defendants, This moﬁgage
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'contamed a covenant on the part of the mortgagor to redeem '

,Wlt]:lln two months the defendants mortgage.

: ;On ,the 12th of August 1867‘ Nﬂranqas Hargovandés died.
“A short time previous to his death he had given instructions’

to his  solicitors to file a suit agains}u the defendants to re-
‘deem their mortgage, they having refused: to accotnt or re-
- convey,"excepb'on 00"1ditio_n of the balance alleged to be due
~ to them belng paid. 7

On the 29th of N ovember 186'7 the - plam’mﬁ' the second
-‘kmortgagee brought the present suit against the defendants,
‘and in thelr plaint, after alleging. that - ‘the defendants had
‘been overpzud prayed—

I That the defendants mi ight be decr eed to exeoute to the,_
;plamtlff a conveyance of the mortgaged premises free from'

1ncumb1 ances;

“IIL That for this purpose all necessary or proper direc-.

’ﬁ“'i’mons nghﬁ be gwen 'md inquiries made; -

III “That the def‘endan’os Imght be decreed to pay the
: coets of the suit. -

“Mhe def_endan_ts pub.in a wriften statement (ZOth Jan.

- 1868) in which they (without admitting that the plaintiff
- wag 4 mortgagee of the premlses) admitted that they weroe

'mmtgqvees, and- alleged that they had accounted up to the
- 2Bth "of December 1867 to Narotam Trlkamdas, as zepre-
- sentative of Narandas Har gova,ndas

They submltted that the suit was defectwe for wa,nb of
‘partles, the mortcragor or his representative not being a
, .parby to i, “and that ‘the pla,mtlﬁ’, could not give a valid
- receipt.
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1868 They admitted a surplus’'of Rs. 267-7-6 of rents pa,yable
NIHATDAY $0 the mortgagor or his representative, and stated that

o they were willing to pey that sum to the Admlmstrator

1
KarsaNDA's

" KesHavpa’s (General,
T etal,

The issues framed wei‘e——-,

I. Whether, in the absence of the heir or legal repre-
sentative of Nérandds Hargovandas as a party to the suit,
the plaintiff conld obtain any relief therein.

II. Whether Nérandis Hargovandas duly executed the
alleged mortgage to the plaintiff.,

The plamtlﬂ' in his evidence stated that - Na1andas
Hargovandds, thé mortgagor, was about seventeen years
of age when he executed the mortgage to the plaintiff, and
that he had no other. property than that so mortgaged ; that -
the mortgagor had stated to him that he wanted the- money
to pay some of his credltors, but that he did not mention
their names, nor did the witness ask for them; that hlsv'
father supported the mortgagor When he was alive; that
.the mortgage-money was paid to the mortgagor about two
months before his death, but that nevertheless he (the.

’ mortgagm) left - no money ; that the house was Wmth
" Rs. 10,000; that several persons claimed to be heirs of the
mortgagor, and that he himself claimed to be so like-
wise ;—but - that he’ had never instituted any mqmmes as
t0 who was in fact the heir of Narandés,
" White for the plaintiff.
Mayhew for the defendants. :
\ o i C’m adu fouli

WESTROPP J (after. statmg the pleadmgs ‘and facts as
‘above given), proceeded :—In Palk v. Clinton (a), Sir.
' Wllham Grant, M R., said: “The question here is, whether
you can proceed without the mortgagor. I always under-
stood that, before you can agitate the question of redemp-
“tion -as between - two mortgagees, the mortgagor shall be a
party.  In Fell v. Broun (d), that is laid down as Lord
Thurlow’s ‘understanding of the practice ; which was very

()12 Vesey 58, 59. ~(8) 2 Bro. C: C. 276. -
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’

inconvenient in that ‘instance, the heir being. out of the. __ 1868, .
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jurisdiction : yet in his absence Lord Thurlow would nob y,popamase
deéree' r‘edemption,against the ﬁx?}"“ mortgagee ; saying the . _* ., .
7 natural decree is thabt the secon ‘mortgagee shall redeecm KESP;A‘ZDAS
the first mortgagee ; and that the mortgagor shall redeem -

him or stand foreclosed ; and he never knew & decree that

was nob.so perfected ; that is the ‘expression. This appears

to be arile of long standing; for in-Lord Nottingham’s
'manuscrlpts I see a case, ‘Wooclcock v. Moyne, in- which-

‘it was held, that' a second mcumbrancer could not file a bill

‘o redeem prior incumbrancers without ‘the mortgagor——the

vety same doctrine in express terms.”

“In Fell v. Brown, Lord Thuilow, L.C., orderéd the ‘cause
to sband over in order that the heir should be made a party. -
The same course was adopted in Farmer v. Curtis (¢), which
Was a. ‘suit by a second mortgagee against the first mort-
gagee to redecm and foreclose the eqmty of redemptlon 7
The mortgagor there was dead, and the plaintiff alleged, in his
bill, that after diligent inquiry he was unable to discover
where the heir of the mmtgagor resided, or whether he
was living,” Mr. Turner (afterwards Lord Justice Turner),
mguendo “there said: * Now it has been said that the firgt
mortgagee may keep the estate ; but does not that argument
apply-to the second mortgagee also ¢ He,: tod, may keep the
estate, and get it, without there being anything due to him.
For in the absence of the mortgagor the Court does not
decide’ Whether anythmg is due to the second mortg’agee or
not.” '

The Teir of the mortgagor, Narandas Hargovandas, is the
- papby whqse interest it is the very object of this suit to affect ;

and he, therefore, should be before the Court. He is not
what is denominated in Equity a passive party. If the Court
were to' comply with the “prayer of this plaint, the heir
would be put to his suit or action to recover possession from
the plamtlﬁ’ if his mortgage be impeachable; the legal es-
tate would, by the conveyance of the defendants, if they
‘were compelled by the Court to execute it, become vested in

~(¢) 2 Simon 466.."
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the plaintiff. In Irela;id, where, as here, a sale, and not
merely a foreclosure, is usually decreed in mortgage causes,
the heir ofthe mortgagor"'ls esteemed an indispensable party,
as well in foreclosure as’ in. redemption suits: Burroughs -

- and Gregson’s Ir. Eq. Pieader 82. ¢ All persons having a

right to redeem should be parties to the suit, either as plain-

' tiffs or defendants :? Ibid. 127. In Gopey Mohun Thakore v..

Sebun Gower (Bast’s Notes No. 64, 2 Morley’s Dig. 105),

- which was a case between Hindfs, it was not. denied . that

there must be some party to represent the mortgagor. There;
he had died withoub any son, but leaving a widow and tW'O
danghters. The widow was deemed suﬁmlﬂnﬂy to repre-z
sent the estate of the mortgagor.. -

In Rmnsbottom . Wallis (d), Sir C. I)ej)Ja, M.R ,' wabs
that the cases “are quite conelusive, that there cannot. be -
an adverse redemption between the first and second mort-
gagees, without bringing the mortgagor. before the court.
The second mortgagee has a right'to do this ; he has a right’
to put in operation his security : he has a mght to work: out,

‘the means of payment; but, there being a prior incum--

- brancer before himself, he cannot do that against the mor"-,:;
gagor without putting tnat prior incumbrancer .out of the

~way, the only means of doing which is “by redeeming. He is -
/only pern:utted thelefow, t0 redeem the mmto‘age for. the”

purpose of working out-~ his security. . It -is very true tnatf

‘,Lord Eldon gave to a second incumbrancer agamsh the first a

- remedy undoubtedly bey ond what prior cases would- avtum-_—i

ise ; "he put a receiver upon the estate, in the ‘Lbsence of the

Vmorbgagm, adversely against the first incumbrancer. CTh s

©. ot easy to see how that could be dons, except for the pur-
- pose of ulhmmtely Workmg out ‘the seuumty, and be the

‘means of securing ib. in the mean time. “Thers - have been'

s msuances where the assmtfcmce of the court has been offered

’to the parties, though in the absence: of the mortgagor ;- but:

- then the first and second mortgagees coneurred; and the

first mort(raoee was Wllhng to be redeemed; but it is;'in,

- fact, only doing that which the parties mlght do f'01 them-

(d) Coote on “«Iortg’tges, Appx 516 3rd }f,
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selves.” The case before Lord Eldon, to whloh the Master __1868.

" of the Rolls there alluded, was Tanfleld v. Irvine (¢) : the first N‘(;T(iiﬁﬁf‘ :Z
» mcumbrancer was 1ot in possesfion ; the second incum- Kagsepi's
brancer, an annuitant, obtained a*receiver over the lands, the Kasuavpa’s _
grantor of the annuity being abroad, and not a party to the ° ot
suib; the bill being filed against the trustees of the legal

estate, and the first incumbrancer. The order appom’mng

a receiver directed him to keep down the interest “on the

incumbrances (geuemlly) aﬁ’ectmg the estate

.. The defenda,nts I gather from their learned counsel, only
“ask for safety, and are not to be considered as opposing the:
plalnmﬁ"s suit further than ‘is necessary for their own pro-
“tection. As overpaid mortgagees, they have become mere
trustees for the- ‘mortgagor, and may be held liable to pay
interest on all balances in their hands fromi the time they
“were paid in fall : Quarrel v. Beckford (f), Smith v. Pilling-
ton (g). They declmed to convey to the plaintiff, because
they considered that, as between them and the heir of the
f‘.moi'bgagbr, they would still be regarded in Equity as ac-
“countable as mortgagees in possession, unless the convey-
ance were made with the assent of’ the heir; ; and ITam not.
pr epfn ed to say they were wrong. L

- T am not at all disposed to outstep the authoubles in such
a case as the present, by permitting the plaintif’s mortgage
to be established, or the plaintiff himself to enter into pos-
session, in the absemce of some person representing - the
estate of the deceased mortgagor. Looking to ‘the tender
. age of that m01toagor when he is alleged to have etecuted
the mortgage to the plaintiff, to the fact that the plaintiff’s’
father was in the nature of & guardian of the mortgagor, and
'to what the plaintiff has said as to thé necessity for that
mortgage, and his admitted apathy in inquiring into that
Tecessity, and looking also to the high rate of interest
stipulated for by the plaintiff, I am very clearly of opiniont
that, this i is not a case for departing from precedent. But
as1 do not think that the pr opert} of the deceased mortgagor

R - {e) 2 Russ. 149. ‘
_f) Seton on Decnee%, 3rd Ed;, 469 (9) 1D. T &J. 120,

v—l1loc¢c
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is at prese:i in a safe or satisfactory condition, and as there
~exists here an officer with such powers as those of the Ad-
ministrator Lreneral, T {3} ank that I can, consistently. with
the précedents, the 111te1;bsts of the parties to this sunit, and
the safety of the estate, make an order which will ensure
the due representation of the mortgagor’s interest. ‘Thqt 18,
to allow this couse to stand over for two months, for tlie
purpose of enabling the plaintiff to apply foran order to the
Administrator General, under See. 17 of Act X‘LIV of 186/,
divecting him to apply for letters of- administration of the
estato and effects of Nérandas Hargovandds, the deceased’
rhortgngor, the plaintiffs nndertaking to give good security,
to the extent of Rs. 2,000, before the Prothonotar 7, to in-
1 “gamsb any costs of thig
guit : such indemmity to be without pr cjudice to the rxolvt of
the Adminigtrator General to receive his costs, or. any “part ‘
*hmeof out of the esta’ce, showld the Court think fit to order
the same ; and, in the event of such lotters of aﬂmmmt"mmﬂ
heing gra n+ef1 to the Administrator Gengml, the "plain tiff-to

“be at liberty to amend the plaint, and all other proceadmg%‘ ’
. in this snit, by making the Administrator General a. p:nty ~

to the same. -This- order ta he \*mlwout preyldlr’e to the
right of the Adnﬁnmtmtor uen,fglal to ‘demand in’'this /,S}}lu;i
that the defendants should account, as mortga ees in posses-
sion, for all moneys Wmch have come into their hands in
that Chm’actf‘?', and that they s should pay into’ courd am' j

) bannco fonnd. die from them and q1&30 ﬂm ‘in the lﬂ

event of the <a1(1 letters of ‘xchm‘nstn ation being &;mn’fpd as.’

aforesaid, t,xb ‘defendants should pay into court forthwith, to’
“the credit of this canse, the surplus; Rq 267-7-6, ndL;utFed

in their written statement, and any money; %ub“\equenﬂ}

received by v ‘(hem, after making all just qﬁowwnce% 3 and the
Admmlstratur General to be permitted to.veceive: Lhe rents
and profits of the said mortgaged pre.mbeg, from: the time
of the granting of suchletters of - wdmpnsfm‘aon, Costs of
the present parties to this suib reserved, except the: coets of
the day, which the plmnhff is to pay to the uefendants. o

If the phm Giff be unwillin 2 to r1(:(:ept L}\e above order he
may have 1\be1iy to withdraw from this suit, under Sce. o7
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of the Civil PrOcédufe Code, With‘p'ermis'“ion to bring such 5
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othér sult ‘as he may he ¢d\*1seiflv forthwith paying: to Nartozaupy's

the defendants theu‘ costs of the ont shit.

Attomeys for the plaintif: Madfarlane and Greer.

‘Attorneys- for  the defenchpt&. 0. B § F. Stanger

Leathes,
: Nq{é.f The pléintiﬂ“ subsequemﬂy elected to take the former orders—Eu.
Appcwl N . 137.
,,_BA\TK or Hinpusra'x, Cm\m AND JAPAN
- (LifirreD); ....,,.....,.....,.,,.............,Appcllahéa.
:‘:PR.‘LMCHAAD Ra'tomarp ef ali ooiiiin .. Respondents.

Appeat l\o. 108

CANMEDBEA'T . HABBHA'T... .;. ...A])pelmm. )
'PRDMOHAND R/ LCIAND eé al. ... .........Respondpnéu.

T}Le C’ompames Act, 18()2 (@5 (S 26 Vict., w € 89 s, 8/)——Le¢ue qf the
‘Court of. Chancery—=Stay of Proceedings—Comity of Couris—Sale—
- Eecution Sale—Puréhase -mone/~—0w Proc. Code, Secs. 246 cmd 258
' —Hindi Low—Gift of Land—Receipt of Rent. o :

 A-suit may be brought in the Courts in India against a'compa,ny that is

being wound up under “The Corapanies Act, 186:2,” without the leave of
‘the Court of Ch'!ncﬂly being first obtained. B :

- Semble—The IIIgh Court will, in the e‘ielcwe of its geﬂelal powm stay.

thé proceedings in a suit wamst such a company whc‘e t‘xe cncumsnance:,
are such as to render it pr opel to do so. ,

n a suit, under the latter portion of See. 246 of the Civil Procedure
Code, blought by the owner against the purchaser of property, which has
wr onfrfully been attached and so!'l in execution of a deme.,, the execution

- creditor is properly made a pfut), the ohjeet being o restore all parties
to the position which tliey occvpleu previously to such attachment and
sale. -

‘Vhen a sale is snt aside by reason’ of the execution debtor luwuw ne
interest in the property sold, the purchaser of such property is entitled to
receive back his purchase-money, as on & copsideration that has failed..

To make a gxft of land complete, under the Ilindfi Law, there must be

either possession or- receipt of rent by the donee. The 1ece1p-, of rent .

may be by an agent, and, if tlic transaction is bond fide, it is immaterial
that such agent has befcre thn gift received the rent for the donor.

HDSE were two sepamtc appeals from o &ecree of .

Arnould, J made on the 20th of March 1868 in
Original Suit No, 883 of 1867.

KAiRssNDAS

. Kesmaypa's

‘etul. -

Auag. 6.
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