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BOMBAY HIGH COURT REPORTS.

Pzr Curiau (Couvcw, C. J., and ArNouLp, J.) :—Notes must
be taken by an officer of the Court in Insolvency to enable a
party to appeal. Vacatior, is to be computed in the time
allowed for appealing, unless the time expires during the
vacation, in which case the petition should be presented
to the Court or a Judge on the first day after the vacation. -

Admiralty Side.
The Proceeds of * The Asia.”
- Horuassr axp URARIL...... oo ienine s Plaintiffs.

 Jurisdiction—Admiralty Yy — Necessaries«——l‘oreiﬂ Ship—»Discreﬁon—~
7Geo I, c. 21 Sec. 2—3&4Vzct c. 65, Sec. 6 — 24 Viet., e 10

" The Stat. 7" Geo. Im, e. 21, See. 2 (which declared void all con-.

tracts by way of bottomry made by any subject of Hivt&esty on ‘any
ship in the service of foreigners bound, or designed to trade, to ' the East;

‘and all contracts for loading or supplying such ships ‘with goods,: &,

* or with any provisi‘ons, stores, or necessaries,” &c.), is repealed’ by

xmphcatxon

- The Stat. 3 & 4 Vict., c. 65, Sec. 6, does not confer JuI'ISdIC(',IOIl upou
the High Court of Bombay on its Admiralty side to entertain.-causes for

. ,necess*uies supplied to foreign ships, that statute not extending to India:-

The Stat. 24 Viet., e 10 (Admiralty Act of 1860), does not extend to
. India.

The Junsdxctxon of the High Conrt on' its Admiralty snie is the same
as that exercised in the Court of Admu'alty in Enfrland pmor to the- pass-
ing of the above statutes. :

The extent and nature of that Junsdlctmn conSIdeled and explamed
~ When'a suit is brought by material “men - for necessaries supphed toa
foreign ship against the surplus proceeds of such ship lying in-the regis-
. try of the court, and there is no opposition on the part of the owners of

© those proceeds, the Court has a discretionary power to allow the clalm of

the material men to be paid out of such unclaimed pmceeds =
THIS suit, filed on the Admiralty side of the ngh Court
Was heard before ‘Wasrrorr, J., in a Division Court.
Forron for the plaintiffs,
There was 1o appearance on behalf of the owner..

The facts, plcadlngs, and cases clted are fully rov1ew0d in
the judgment of the. Court.

Cur, adv. vull.
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‘Wasrrore, J. :—This suit, at the Admnulty side of this : 1808,
court to recover Rs. 2,402-3-5, “for nocessaries suppherl to, ,:‘THIQ KQSIA,» :
: and necessary expenses incurred j mrespe@t of, the ship ¢ Asia’ '
“on the. credlt of the said ship,” whilst. 1y1no in Bombav‘
Harbour, was commenced on. the “10th of December 1867'
The plaint stated that another suib- (No. & of 1867) at the
same-side_ of this court bad been brought by the sca,mea of
“the sawe ship (which was a Portugueso Vcssel) for wages ;
~and that on the 9th of October 1867 it was - decreed in that
_suit that she should be sold, and that the wages due. to- the
aeamen, and their costs, should be paid out of the. proceﬁas -
-and that the surplus should be paid into court.” The present
“plaintiffs prayed for payment of the amount of their claim
oub of those surplus proceeds.

Tue porlbuo uese Consuly Me, Eeraandrl ; had due no sice of”
botb suibs, % :md by om'\r of the court tu e sale of  the
7 2

m Buib \0 5 of 1857 way coucm“‘ue& wwev‘ 1ig guperint

ence, by ‘me 31 muﬁ

'Thd ﬁi’St point which arose was, whether the Btat. 7 Geo.
I., c. 21, ‘which (mtw alm) docla,rcs fo be void all contracts
by wcny of bottomry made by any suhjoct of His T\nguy on

»any ship in"the service of fomlonnrs bound,or designed o
trade, to the Hast, and all contracts for loading or sunpl} ing
her with goods, &¢., or with “any: p‘rovmon’s,‘st‘or 8 Or
‘necessaries,’” &e., is sbill in force. - The case of The. India
(No. 2) (a), decided by Dr. Laq}nnﬂ‘ton in January 1864,
happily disposes of that question in the negative. Although
dbig'not in torms repealed by any statute; he, -on- grounds -
which are quite conclusive, held it to be repealed by impli- )
“cation, because its continuance would:be inconsistent with
‘the state of trade as estabu shéd by su‘usequmﬁc enactments.
He veferred to the Stat. 3 Geo. TIL , 117 Hertslet, Vol. 6,
P.585; Acts VL. of 1848 and \ \)f 1850 of tup qm emmnnf

.Ofvllldlilr and Stab. 3 &4 W, IV, c. 98¢

¥ No n;—As to the: necessuy for no‘rlce to th: Consul Lme “he I\ma,”
L. R. 2 Privy Council App. 38.—Ep. -~ > | )
-(4) 33 L. d. N. 5. «xdmualty, p. 190 3, C,; 12 LT, N S. ; “9‘1
‘",Pllﬁchmd 1078,
Tyie9ocC
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18(8 The next point was, whether the Stat. 8 & 4 Vict., . 65, -
n

e A Sec. 6 (passed in the year 1840), confers jurisdiction npon
this comt at »its A;dnnmi}‘r side to entertain causes for: .
' necessaries supplied to for eign ships, And this I think
it does not : 1st, because, as a general rule, Imperial ‘statutes
in which India is not named or indicated, generally speak-
ing, are not applicablé here ; 2ndly, because that statute
purports to apply to the High Court of Admiralty of Eng-
land only, and contains provisions wholly inconsistent with-
- its application to Admiralty Courts out of Great Britain. I
find that in. The Australia (b); which was an appeal from
the Vice-Admiralty Court at Honglkong, Dr: Lushington, in
giving the judgment of the Privy Council, and after declaring
. that the decree below must be reversed, said; I ought to-
 havo said one word with respect to the jurisdiction in cases
of this kind. Their Lordships have decided this case upon -
its merits, because it appeared to them thwvf’i;‘would’bei
mnore sa’msfaotoxy on the whole so to do ; but the state of the k
*law must be -taken to be this. - A Vloe Admu‘alty Court -
has no more than the ordinary Admiralty Junsdlotlon That -
Junsdlctlon is' the. jurisdiction  which was possessed by N
Courts of Admiralty antecedent to the passing of the statute -
- (c) which enlarged it.  What is the nature of that Jullsdlc- )
tion ‘in. & cause of this description will be seen from the -
“judgments of Lord Stowell upon that subject, which are
"collected together in Mr. Pritchard’s Digest.” The question ‘
* there was one of title, and, as Dr. Lushington thought, not
_within the jurisdiction of a Vice-Admiralty Court. - In"The
Eajah of Cochin (d) the same learned Judge; in the Court of
“Admiralty, said: “I am of opinion that by statute; and for -
other reasons, the Vice-Admiralty -Courts in our Colonies”
" properly constituted exercise. the same Juusdmtlon as this
court, with one. exception, and that is; where partmular l
powers are conferred upon this court by name, and not upon:
‘the Vice-Admiralty Courts ; and there are instances to that
'effegt. I need not look to the Morclnnt Shlppmg Act alone‘

() Swabey R. 480—-48‘3 demded in 1859,

(c) 3 & 4 Viet., ¢. 65; and sce cspccxally Sec. 4 as to trymrr questlons
of title.

(rl) Swabey R. 475.
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for ‘this position ; ;s there is also the Stat 2Wm. IV, c. 51 (e), 1868,
~one specml object of which was to 0bv1ate doubts as to the« TH‘;”X; o

, _;uusdwtmn of the Vice-Admiraljy Couris ?? He then pro-
ceeds to show that Sec. 191 of the Merchant ‘Shipping Act
) apphed in direct terms to Vlce-Admwalty Courts.

In both of thoso cases tho remarks of Dr. Lushington were
made with respect to Vice- Admlmlty Courts, but the prm-u
ciple contained in'them seems equally applicable to the Ad:

; mnalty Ju11sdlct10n of this court.

. The Admiralty jurisdiction of ‘this court is tho same ‘as
-that of the Supreme Court (f). The Admiralty -Civil juris-
.dmhon of that court'is -contained in Sec. 53 of its Charter
{see 2 Morley Dig. O. 8. 678), which empowered. that court
“to take cognisance of and determine all causes civil and mari-
“time, and many -other matters voluminously enumer mted in
that sectinr;Zub strictly limited by -the following provi-
. sion : —“‘The cognisance whereof doth belong to the jurisdic-
;tlon of the Admiralty, as the same is used and exercised in
_that part of Great Butam called. England together with all
~and singular their incidents &c.; and to proceed summanly
therein, with all possible despatch ‘according’ to the coiirse
_of our Admiralty of that part of Great Britain called Fng-
-land, Wibhdlib the strict formalities of law, conSidering only
“the tmth of the fact and the equity “of the “c “case.”” The lan-:
'guacre of the 26th. section of the Charter of the Supreme .
Oourt at Calcutta is very nearly the same. Ifit had been -
'mtenael that the Admualty jurisdiction in Bombay should
expa,nd part passu with the jurisdiction of the High Court of
“Admiralty in England, as enlarged from time to time by
'legishtlon, T should have expected to find in the Charter a
’provision similar to that in the Indian Insolvent Debtors’
- Act, 11 & 12 Viet., c. 21, Sec. 40, which gives to the Insol-
vent Debtors’ Court power to admitb proof of debts to the
"samo oxtent as might be done in England under the Bank-
ruptcy Acts then in for ce, or which ther eafim nght be passed
(e) Sec 6.
(f) See Charter 28th Dee. 1865, Sees. 32, 33 ; “and Ch'utel 26th Junc
1862, Secs.-31; 32.
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The case of The. Hooqly. Steam Tug Company v. The Incifédn; :
stated to have been domded on the 30th of January 1866 on

‘the Admiralty side:of £ this" qourt was mentioned to be a smt

. for towage,—w hether for ordmary towage, which was pro-

‘vided for in England by the Stat. 3 & 4 Vict., ¢. 65, Sec. 6,

“or salvage by way of towage, and so a case within the -

ancient Jumsdmdon of the High Court of Admiralty, I do not:

know, not is i of importance to consider, as the decree - was

by consent, and, therefore,- cannot aid the Court’ on the

quostion” of ‘the applicability of that Act. The. case of
Soomarkhan Mahomed § Co:v. The Steamer Sir James Riveté

- Carnae, which has been also mentioned by Mr. Farran in’

to the ques ion of 'urisdicti on:

his excellent argument for the plaintiffs, was an action for
coals supplied to a steamer, and there was a decree i rens.

for a sale of the steamer, pronounced on the 10th of J anuary E

1868, ab the Admlralty side of this court, but tl1ere was nei-

ther: emy 10’ument, nor any appearance for the Oyrier; ano.'

“the attention of the Court does not seem to have been drawn

For reasous 100'011% to those alre ady owen,I lately,

-'and with some r“luct O, held in an omgnml suit, No. éhof

. 18\)/, brougnt- by Sir Charles Forbes & Co. against tlns ;

- thab such an action would not lie in vem at the Admlralt -

me_

Portuguese ship, “ The Asia,” in respect of the non-&ehvery‘f
of b rher pursua nt to a bill of lading made at Moulmem

- side, the High Court of Admiralty in England not h‘v'l*m‘ na(}

in 18%, or until 1851, any Jumadmtnu to take coom ance of

-such & suit, ¢ That ]mnsﬂwhon, tog: '\th er with ofher new ‘mdw

: -ive v useful powers, was conferrﬂi upon the H1gh Court “of
- Admiralty in En(ﬂand by the Adnaml Court Actr of 1861

{24 Vigt., . 10) which statute, for reasons simi lai";to: those

‘ g given w1th respect to ‘the Stat. 3 & 4 Vict c. 65, dous not,;
T'think, apply to India, or “operate to extvnd the: Admn"alty

Jjurisdiction of this court.. "I ghould x Jzentwn that in Murrey y

v. Lﬁngfo; d (g) Mr. Teeith. moved ab the Plea, s1de of the
Supreme Court at C aleutta, n November 18/12 , fora prohibi-
tion to the Admiralty side of it to pronxht b f'rom proceed~

" {g): Tulton R. 95,
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: viilg with a suit ¢n rem for stores supplied to The Henr vietta,

“Mr. Leith said that the Admiralty gomt had no JUIISdICleOD,
_as the party could not proceed a@‘amst the ship for stores.

Peel, C. J., said that  the Court could not grant this prohi--
bition, as it will be a prohibiting of themselves. The best
--plan - will be for the parties to come in on the Admu’altv{

' side and move to take tho libel off the file, or to set aside the
- order and the proccedings had thereunder by which the ship

‘has_ been scized.” Eventually, however, on the 26th of
January 1843, (%), the court stayed the proceedings, on. the-
-ground that it had ng jurisdiction, for the vessel was stated

to belong to Liverpool, and thé contract to have taken place
- there, Peel, C.J., adding : “The contract, therefore, having
. been entered into in a place ont of the local jurisdiction of

“this court on its Admiralty side, it is not necessary: to in-.

~ quire whether a prohibition would issue from the Queen’s

Beneh in unghnd though it appears to us - that it would.”

This being a case in which -thereis a defect in’ the court,
“the moment it appears, the - court should stay. the proceed-.

~ings, ‘but. we are not at present prépared. to say that the’
Hibel should be taken off the file. Some summary mode like °

: thls must. emst and eaoh party must pay h1s own costs,’f &c

I’o ig ewdeat I thmk, from those remarks, tha,t er L Peel

and his colloaguos thought that, independently of the objec-

tion as to the locality in whicli the necessaries were far-

nished, the Admiralty Side of the Caloutt-é ‘Supreme Court,’

had not any authority to entértain a suit for necessaries
“inrem.” That case occurred in 1842-43; the ‘Stat. 8 & 4

Vict.; c. 65, received the Royal assent on the 7th of August.

1840, and the Report does not show that either-the Court or
the counsel suggested that that enaotment could be brought

i aid of the ]urlsdlctlon

“ Suits for: neccsswries” against vessels have been, I-
thmk, inadvertently introduced by usin No. 6 of our recent- "

: ly made Admiralty Rules. Those rules were, in the main,

copied from the English ‘yules, a circumstance which well -
accounts for the slip. of course the mention of quch suits -

69
. 1808.

 Ingpe -
“THE ASIA ?
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115('3 in that rule cannot give us JLIllSdlcblon, 1f we have it not
n 1re

“Toe Asm » aliunde.

It *becomgs necbssary, ‘therefore,” to ascertain what was
the jurisdiction of the High Court of Admiralty in England,
previously to its extension by the Statutes 8 & 4 Vict., ¢. 65,
and 24 Vict., ¢. 10, with respect to repairs executed and
necessaries furnished on the eredit 6f the ship, and what were
the rights, as regards lien on the ship, of the Persons who

. make repairs and supply necessaries, and who, in the archaic
- phraseology of that court, bear the appellation of material
men. | -

By the general maritime law of Burope, which adopte& the"

- Roman Law, persons who repaired or furnished necessaries

fora ship, or lent money for that purpose, had, mdepend-
ently of any express contract, a lien on the ship. :

“In the carlior days of the Court of Admualty it Would ap-
pear to have adopted that rule, and notwithstanding - some
statutes * unfavorable to its jurisdiction in that pm*ticulaf, '
to have entertained suits for the enforccment of. such hens.

" In The Zodiac (; ( ) Lmd ﬁatowell said: « In most “of. thoso '

, countries governed by the Civil Law, repairs and: necessarles
form a lien upon the ship herseif. In our country the
same- doctrine had for a long time been held by the Mari-
“time Courts, but after a long contest it was ﬁnally over-
thrown by the Courts of Common Law, and by the highest

judicature of the country, the House of Lords, in the reigm
. of Charles I

It must be noted, however, that a shlpwmght who hms

E taken a ship into his possession to repair it, is not bound to
part with  his possession, until he is. paid for the repairs,
But if he have once parted with it, or nob taken possesmon,
~-he has  no lien on'the ship by the Law of Englzmd )
In 1846 the Supmmo Court of Calout’m, in Q’mlﬁmtt '\«

* 13 Rie. II c.5; 15R1c IIc’)’ QH.en IVcll
(¢} 1 Hagg. Ado. R. 325, -5 :
O The authorities are collected inn Abbott on Sluppmg, azt II Cna al
TLL (- 116 of the 9¢h ra)



ORIGINAL CIVIL JURISDICTION,

Mackay (k), \%11 Equity Suit, held that they could not sell a
British ship at suit of a p%rty who had a s1mple lien on the
possessmn for repairs.

-From the'reign of Queen :Anne, at latest, the Maritime
Coults of England ceased to attempt to proceed in rem:
agams’o the  ship herself for repairs made or necessaries fir-"
nished to British ships in England (). In'1818 the Supreme
Court of Calcutta, following that course, declined to enter--
tain an original suit 42 rom at its Admiralty side for repairs-
done to a ship in Calcutta, of which the owner resided  also’
in Caloutta : Hen iques v. The Admiral Mooae and W. T..

,Bennett (m).:

A dJStm(}th]l, howevel was taken between original suits
,by material men against the ship herself, and suits against
_surplus proceeds 1emam1n0 in the Registry after a sale of

“the ship at th~ zait of mariners for their wages, or.in other

suits properly maintainable in rem. That distinction, upon
the authority of The Advonture, decided in 1768, and quotcd
by Lord Stowell, was reoogmsed by him in The John (n),

‘Whmh was, however, a foreign (Ameucan) ship, a eircum-
stance which he likewise ‘noted. In another case, relating

‘to the surplus proceo&s of the'same vessel (0), he also held

that where the demand itself is a subject of dlspute, the

Court of Admiralty would not interfere.’
In the cases of The Whmton, Thé Barbar a, The Hm monia,

71

186G8.
cIn ve .
“Tup Asid”

The Bomba y, and The Unity, mentioned in-a note in 3 .

Hagg. Adm. Rep. 148, and also in 8 Knapp P. C. C. 110,
material men were paid out’ of surplus proceeds remaining
inthe Registry ; but in three out 'of those five cases there
was no appearance given for the owners, or opposition by
any person ; and in the two others (The Harmonia and The

Bombay) the opposmon at ﬁmt made ‘was eventually with-

drawn,
The Portsea (p) was a case m Which amortgagee who had
Tove been in possession, but the bona fides of whose mort-
(k) MontuouR 27/ U ('l) 3 Hagg. 144, '

: . (m) Dast’s Notcs No. 86; 2 Mmleyle ., e 166,
(#)3 C, Roh. 288, (n) Ibidk, 091 \p) 2 Hagg: Adm. Rep. 84,
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1868. __ gage (which was under seal) was not denicd, failed, on the
o THIE Asts» Opposition of the execuior of the owner, to obtain payment
out of surplas proceeds.” 'glt was argued for the mortgages,
but denied by the Coult that. his - case was hke that of

material men.

In The Maitland (), which was the case of a Calcutta éhip,
‘ mateual men sought for payment out of surplus. proceeds,
their application was opposed by the owners, and the ac-
counts were disputed, It was argued that the prmclple which
was adopted in The John applied to British, as well as- to
foreign ships. . Dr. Lushington, for the owners, re—,phed that
The John was foreign, and there was no oppomtlon Sir- G
N Robmson refused the application, and denied that there was
“any solid - distinction. between: original ‘suits, and suits
f,agamst proceeds in cases that are opposcd” (r).~- 1 shall pre=
sendy agam refer to hls Judwment

The N ntune (s) was the case of a British 5111p, and 1% was
held in the Privy Council, on appeal from, and rever smg the
decree of Sir J. Nichol in the Admiralty, that material men

~in England have no lien"for supplies furnished in Dnglanct
‘on surplus proceeds remaining in the - ROO‘lth y 4 'Lftei sode of
- the ship, under a decrec of the Adnuralty Coarﬁ for payment
of seamen’s wagos. There the mortgagee, who had, béeﬁ' in
~ possession when the ship was arrvested, at the suit of ’clm crew,

7 opposed the suit of the material men, and was hcld for that
_purpose, sufficiently to repr esent the owner (t), and the surplus
' ploceeds wero paid over to him in respect of his’ moxtoaoe
~claim. - That decision has been followed. in The - New: J:,agl |
(). The observations of Dr. Lushmrfton mcldentally Illad

in Lis Jtldgmellt in T/La Pacific (v) axe to the same eﬁ‘ect

 Until the passmo‘ of the ,statuto, whlch 1 stll nez;t el
tlon, the same doctrine was mpphcmble to-suity f01 nccnsmne~
~ against foro10n ships (w).

(¢) 2 Hagg. Adm. Rep, 253, . "(5") 1bid. 255,
() 3Knapp P.C.C 94 - B I5id. 120
(u) 10 Jui. 623, 8. C. 4 ; Notes of Cases 4"6 (v) 10 Jur N S 1119
(w) Seec The C’omlesse de Freyemlle, 1 Lushmgton 13325 T ﬁe Occmh}
2W. Rob, 3/1 Tke Wa’layrz Swabe3 166
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The Smt 8 & 4 Vich., c. 65, s. 6, assimilated 'the law of .
England to the maritime law of the Continent, so far as to

- confer on the High Court of Adn@m”alty it Englandj JIlI‘ISG.lC-

tion. to entﬂrtam suits ¢n vrem in respect of' necessaries pro-

_vided for forezgn ships : . The Fecha (x), The Perla (i), The

Walaga (z), The Alexander (a)._

© The Admiralty Court Act of 1861 (Stat. 24 Vict., . 10) was

*a further extension of the powers of the High Court of Ad-
‘miralty in England. Sec. 4 gave it ¢ .]umsdlctlon over any/,
“claim for the bulldmo equipping, -or -repairing of any slnp,
Jif, at the time of the. institution of the cause, the shlp -or'the:

proceeds thereof are under arrest of the Court.”  Sec. 5 gave
it “jurisdiction over any claim for neceszaries supphea to any

ship elsewhere than in the port to which the ship belongs,

unless it is shown to.the satlsﬂu tion of the Court, tha,t ab the

time of the i..ditution of the cause, any owner orpart-owner

of the sh1p is domiciled in England or-W ales,” &, * That
_‘enactment, it has been held, did not curtail or affect th'\ Stat..
) ”3 & 41 Vlc’f . 65, Sec. 6¢ T]w Ellw A. Clark (b)

I‘have already stated that neither of' tLose cnact»inen’olbi kis,

' .:ln my opunon, apphcable to this, court, but as neither. the
. owner, nor any other party interested in “The Asia,” has ap-’
- peared, or opposed this suit against the surplas pr oceeds re- |

«malnmg after the: swle and satis factwn of thé decree in the

 Wages' smt and as Mr. Fernandez, the Portuguese Consul,
who thr oughout this smt has had full kn(rvledge of 1t has,—~
-as T think, very properly,—abstained from any opposition,

knowmm T presume, that, accor dmg to the general maritime

law of the continent of Europe, a proceeding in rem would,’

Pursaant to the Civil Law, bo,allowed imsuch a cuse, J think

73
. '1863.,
In e
“Tag As1a”

that,; ;indeponde.ntly'of»the Stat. 3 & 4. Vlct, c. 65,8 6,

(@) - lSpm;(s‘Ecc & Adm. Rep. 441. (y) Swabew 354.
(2) Sw abty 165, which case shows that a suit may, under the statute,

€ maintained in England for necessaries suppued in a Colonial port to . a

0Teign Shlp But neither that statute, nor the Adm:ralty Courts’ Act,
1861, See. 5, is applicable to repairs toa forez Jn ship in a fmez gn port :
CThe India; 9 Jur. N. 8. 418.—Ep,
‘(@) 1-W. Rob. 288 8. C 1 ‘\Totes of Cases 188,
* .See also See, 35. (h) 9 Jur. N. 8. 312,

' v.-——ylo 0.«
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1868. _ the Cowrt is, on the English authorities, warranted in sanc-
In re

«Tup Asa” tloming a payment out of the surplus proceeds to the plain-
: tiffs of such amotng as fair) ty comes under the head of neces-
saries supplied by them. In the case of The Maitland,
already mentioned, there is & passage in’ the judgment of
Sir C. Robinson, which is quoted apparently with approba-
tion by the learned Judge who pronounced the judgment of
the Privy Council in The Neptune. It is this : « There does
not seem to be any solid distinction between original suits
- and suits ‘against proceeds in cases that are opposed ;
whereas in cases unopposed, the exercise of a judicial dis-
cretion by the Court in permitting bills of this kind to be
. paid out of unclaimed proceeds, instead of being indefinitely
impounded, may bea sound discretion, and capable of being
justified to that extent, notwithstanding the general probibi- -
tion” (c). In The Jokn’ Lord Stowell, as we have seen, ‘rested
"his decree. on the grounds that the ship was foteign (which
- circumstance standmg alone would not be suﬁiment}, andthe
_claim of the material men being unopposed. In the Afina Van ‘
Linge (d), which was an action for necessaries brogo"ht s’ubsre-'
‘quently to the passing of the Stat. 8 & 4 Vict., ¢. 65, 8.6,
the action went by defaunlt, the shlp was sold, the proceeds
" were paild “into- the Reglstry, and the Surrogate, by in-
terlocutory decree, found a sum due to the plaintiffs. _Oﬂ‘_
a motion for payment of that sum, out of the proceeds, to
the plaintiffs, Dr. Lushmgton, after notmmo‘ that the neces-:
sary moneys had been advanced partly within, and partly .
without, the Jurlsdwtlon of the court, said: It must be well-
“understood that, if such a motion were opposed the Court
. ‘would have considerable - difficulty in making the order.
: But as on this occasion the shipowner has not mterposed

o p‘”otecb his interest, I shall grant the motion, and I ordex
 the money to be paid out as prayed.””: k.

‘ Had there been any. opposmon by the ownel in t}us pre-
"~ sont suit, or by any person. occupymg such a position as
| would Justlfy him in opposing; I should be compelled to -

(c) 3 Knapp P. C. C 119, 1205 and see 2 Hagg Adm Rep ‘705
(d) Swabey 514,
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decree agamst the plaintiffs. But as there is not any such 1868
~ opposition, I decree that a sum of Rs. 2,312-3-5 be paid ¢ out « THE e
 of the surplus proceeds to the plagﬁmﬁ's, which emount is less,

by Rs. 90, than that claimed by them, as, although the late

Master of the vessel has given evidence in support of the

’whole of their claim, I have disallowed the item of Rs.90

for “ dingy hire;” because I think he ought tohave used the

ship’s boat. - I have passed the item of Rs. 50 for carriage-

hire,” as it is a Tnecessary in this climate for a master when

»gomg about, as he did, upon the ship’s business.- The Por-

tuguese Consul, Mr. Fernandez, is, therefore, to pay to the
_plaintiffs, or their attorney properly authorised, the sum of

Rs. 2,312-8-5 and their taxed costs of this suit, out of the sur-
plus proceeds, in his hands, of the said ship, and then forth- -

with to pay to the Accountant General the balance of such
s proceeds left in his hands. .. The same to be invested by the
“Accountant (xeneral to the credit of Admlralty Sm’o No 5

-of 1867.

It ‘may not, I venture to hope be considersd presump-;
~tuous on my part to say that the interests of commerce in
‘the Fast would bo advanced, were the LeglsTa,ture to confer

upon the Admiralty Side of the High Courts in India some '
“of the powers given, in 1840 and in 1861, fo ‘the High
- Court of Admiralty in England, by the Statutes 8 & 4 Vict., .

¢. 65, and 24 Viet., ¢. 10.

Decree Sfor the plaintiffs.

o Attofneys for the plaintiﬁ'é: Keir, Prescot, and Winter.
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