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assets of the Bombay Landing and Shipping Company,. 1868
Lumted before any distribution: 1@@made amongst the other: §ff§ rox
cred1tors of the company We %We uo OOSt% 05 this appeal. - TP

" BowBay
A‘utorney for bhe appellants . T Hemn (Governmenb LaxpING &

Smrrme Co. ’
Solicitor). i

Attorneys for the respondent Aclamcl Prenfzs, & sthop
O
In ve MaxcmaRs Hinst ReADYMONEY. . Jamsl

1 néolvent——Detaining_Creditor—]mﬁri’sann’zeht—-Em'ecution~—Indian -
Insolvent Debtors” det..

Where, under Sec. 51 of the Insolvent Debtors’ Aet(11 and. 12 Viet,; e. -
“21), it has been adjudged that an insolvent shall be forthwith discharged
-from all his debts, &ec. except as to certain specified debts, and as to these

that he shall be discharged‘sb soon as he shall bave been in custody, af.
the suit of &z patson or persons who shall be creditor or creditors for the
‘same respectively, for such period as the Court shall direct. C

Such an order of adjudication does not in xtself opelate as an order for
the imprisonment of the insolvent, but the detaining creditor, if he wishes
to arrest or. detain the insolvent for such perlod must, (if he have not
already - done '=0) place lumself in a posmon to issue executlon agamst )
the insolvent. . , : :

MANOHARJI HIRJT READYMONEY was brought up in
' the custody of the Marshal of the County Gaol, und.er:
a Wut of 7mbeas corpus dated the 80th of January 1868

The OZe;k of the Crown (J. Mcmwtt) read a warrant, dated:
the 80th of November 1867, under which the prisoner had
‘been impriséned in’ the County Gaol on the . criminal side ‘
for two calendar months, for an offence under Sec. 50 of the
Insolvent Debtors’ Act.

"He also read an order of the same date made by Tucker, J.,
sitting as Commissioner in Insolvency, whereby he directed
that the said Mancharji" Hirji Readymoney should be dis-
~charged forthwith as to all the debts and liabilities .men-
tioned in his Schedule save as to the debtdue to H. and
Al Berens and as to that debt, that he should be discharged
So soon as he should  have been in custody for six calendar
months in ‘the County Gaol on the Civil Slde, at the suit of
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the said H. and A. Belens his opposing creditors; such: berm :

1. of custody to date from the date of the order. -

The said H. and*A. Ber&hs were not judgment credifors
of the insolvent. Cw : ,

McCOulloch (with him Mac]ﬂwrson)' moved that the prisoner
should be ‘di_sohargea from custody. The prisoner is now
detained in prison not under a warrant, but under an order
of the Insolvent Court made under Sec. 51 of the Insolvent.
Debtors’Act. - That order does not justify his detention. The
words of Sec. 51 are that it shall be lawful for the Court in
the case of debts, contracted within the meaning of that sec-
tion, “to adjudge that such insolvent shall be so discharged,

-and so entitled, as aforesaid, as soon-as he shall have been
in custody at the suit of the person or persons who shall be

credltor or or eéhtors for the same, for such pemod or periods
not exceeding two years in the whole, as stich G\nrt shall
direct.” The question is whether the word suit-can mean

simple request, or whether it does ot rather mean the re-

sult of judicial praceedings instituted by the opposmg cre-'
ditor. Was'ib not the intention of the Act that only a c;fef :
ditor who had sued the insolvent to execution should .avail-
himself of the provisions of that section? Sec. 52 s’ho‘w'fs

that this is so, for it enacts that the insolvent whose com-"
plete discharge has been postponed under Sec. 51, is liable-

‘to be arrested and kept in prison at-the suit of the opposing
_creditor, until the period mentioned in the order has arrived,

in the same manner as he would have been Sub‘]@" t and liable”
thereto as if the Act had not been. pwssed If the Act had
not been passed, the only way the opposing creditor could.
keep the ingolvent in custody would be by obtfumng a-

~ judgment against him and issuing execution. The conclud;'-'m
- ing proviso of that section also, by stating that even though

the insolvent shall not have been in ‘custody: he shall be

: entltled to -his discharge at the expnatlon of the" period,
) plamly indicates that the imprisonment is to be the act of

the creditor, not of the court. Under similar words in the

_English Act (1 & 2 Vict., ¢. 110, s. 86), it was held that the

only wayea creditor could avail himself of that section (86 -
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‘was by arresting his debtor under a ca. sa.: Samuel v. Nettle- - 1868,
ship (a). If the Court should hold countrary to’ the view we: MANCIH;;JIH
contend for, a practicali mconvemence Would resplt, as in case READYMONEY.
of the creditor not coming forward there would be no ‘one

to provide the “reasonable allowance” “contemplated by the

statute for the support of the pmsonel

A. Marcus, of the firm of H. and A. Belens, appeared 1n
person, and obJected to the release of the pmsoner

Coucr, C.J.:—I am of opinion that no legal ground has’
been shown for the further detention of the prisoner_, and
that he is entlt]ed to his discharge. : :

~The meaning of the words in See. 51 of  the Ind1an In..
solvent Act—¢That in case it shall appear to any such Court
that such insolvent shall have contracted any of his* debts
zfraudulently, &¢., 1t shall and may be lawful for such Court
4o adjudge that such insolvent shall be so d1schm ged and
5o entitled as aforeseud forthwith, excepting as to any
debts, sum or sums of . -money, or damages, to be spemally
‘mentioned in the order, and as to such debt or-debts, sum
or sums of money, or damages, to adjudge that such insol-
vent shall be o discharged - and so. entitled as aforesaid as
soon as he shall have been in custody at the suit of the per-
son or . persons iwho shall be creditor or credltors for the
same respectively, for such period or periods, nof exceedm(r‘
two years in the whole, as_such Court shall direct’”—is ap-
parent from the p1ov1s1on in the follomng section, that “q
all cases where it shall have been ordered that any such in-
solvent shall be discharged from imprisonment as aforesaid
at some future period, such insolvent shall be subject and
-liable to be detainedin pr iéon, and to be arrested and charged
in custody, at the suit of any one or more of his creditors
| with respect to whom' it shall have been so ordered, ab
ahy time before such period shall have arrived, in the same
manner as he would have been subJect and liable. thereto if
this Act had not passed.”” It is also apparent from the pro-
viso that -when _suCh péﬁod shcﬂl have expired he shall be

(@) 11 1.7, Q, B. 185,
Ty—8 00
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_entitled to the benefit and protection of the Act, nbtwith-’

standing that he may have been out of actual custody dur-
ing all or any:part of the ulmG mentioned in such or der, by
reason of his not baving been arresbed or detained durmg

“such -time.”

That provision in Sec. 52 appears to me to make it 'cléar
that at the suit of the person or persons who shall be cre-
ditor or creditors,” must mean, at their suit by means “of
their detaining him by the process of the court, and-by the
power which they might have acquired of detaining or a-i*reét?{
ing him if this Act had not been passed ; and if such pro-
ceédings have not been taken‘, the insolvént, in my ‘opinioﬁ;—
is entitled to his discharge. ‘

I may here adopta remark, made by Mr. Justice Patteson
in'the case to-which we have been referred, that “I am not-

“prepared to say ‘precisely what was the MedBsn ., of the

Liegislature, but the words of the Act are quite clear?’ “We
must be governed by the language ‘of the Leglslafcure, Wlth-

_out considering what may have been its mtentlon, -if. the:’

“words themselves are clear The - case Whlch has

‘ee‘nf

.cited (Samuel v, Netileship) is even stronger than the present

because In that case the order of the Insolvent Court for: ‘the

“prisoner to be kept in custody at the suit of" the named_

creditor was an order made in consequence of m1scog;§_1110t

" similar to that which is punishable here 'uﬁder‘Sec’ 50
~ by imprisonment on the Criminal side of the. gaol. J.heref

1s this distinction between the Endhsn Act and the Indlan

ob; that misconduct for which a person may here be sen-

tencod to 1mpnsonment for two years on the Cummal mde
cof the gaol under Sec. 50 is punishable in. Ensrland by

‘his being mado liable to detention by ‘a mealfor for the,

N peuod of three years on. the Civil side.-

Tt appears to me that we cannot get ove1 the language of

thls Act, and that, in order to carry.into eﬁ'ect the order - of
© the Tnsolvent Court under Sec. 51, there must be a deten- ‘
" tion under the process of the coult by virtus of Whlch alone
& _creditor. can ordmamly detain, - and that the ordel of - the

Tnsolvent C‘oult cannot be - held to operate as 8 detentlon

[
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at the suit of the cxedhtor If we were to hold otherwise, __lses.
‘the difficulty, pomted out by Mr# McCu;lloch would arise ; 3 ng N
that, if the order of the court is®o operate as a detention BRaDYMONEW -
“of the insolvent at the suit of the creditor, there is no
power of “ordering the creditor. to maintain the insolvent;
 because the creditor may sy, “I am not sceking to detain
him, and I'will take no proceedings in order to detain him,”
and thus the insolvent might be kept in custody without "
having that provision for his su%su’ceuoe, which 16 is clear
16 was the intention of the Legislature should be made for
}um if e w ere kept in puson by virtue of ‘the PLO\[ISIOH%
Bec. 51 ‘ : S |
Tt is nob nooessmy "for us on the present occasion to
determine what procedure 1t wonld be necessary for the cre-
' dxtor to ta,ke, or What he might take, if he were how desirous
of Leepmr“‘”mm insolvent in prison. - 1t is enongh for us
-~ that up to the present time, two months having elapsed since
- the ordér of the Commissioner was made, he has taken no
steps to detain the ins olvent, but has left the matter to the
operation of the order of the Insolvent Court. I think, there-
fore, that no 1ega1 ground Laving been shown for the further
detentlon of the pmsonel he mast be dlschargud B

- Arxourp, J. ——I am of the same opinion. Looking ab
the hnguage of Sec 51 alone, it would appear to be doubt-
ful Whﬁbher the wor «ds < ab thﬂ Smt” of the creditor mean
more than A at the mstfmce” of the creditor ; 5 bub when
we look at the language of Sec. 52 it becomes clear that
the words ¢ at the suit” of the creditor mean something
more than at his mere instance. They must mean that thero -
. shall have i)cenv.‘a suit, and that this suit shall have arrived
at such a stage ‘that—if the. imprisonmeit is at once to be
effcctecl—"—the'éreditbr inio*ht enforce his decree by imprison-
ment in the same manner as he might Lave done if this Act
“had not been passed What fo my mind, makes the mean-
ing of the section qulte clear is this, that at the moment of
adjudlca tion under Sec. 51 the insolvent is present in
court, and if it had been mten_ded by the Legislaturc thab
the order ‘under Sec. 51 should operate 'as instantaneouns
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1868 {mprisonment, it would be impossible to attach their natural
wa’;me meaning to the words thiat ocour in Sec. 52, namely, that
ReADYMONEY. ho ghould be ‘ tliable to be drrested and charged in custody

at the suit of - any one or more creditors.”” Those are not
the words which one would expect to find if the order of
the court fwa;srtio operate as an instantaneous imprisonment.
That conclusion is still further strengthened by the latter
part of the section, which provides that when such period
»_shall have expired, the insolvent shall be entitled ¢ to the
-. benefit and protection of this Act, notwithstanaino? that he
may have been out of actual custody during all or any part
of the time _mentioned in such order,”—contemplating a
state of things which would clearly be impossible if the order
~ of adjudication under Sec. 51 operated, as it is contended,
~ag an order for instantaneous imprisonment.- It. clearly
“appears that’ what was contemplated was thl«thare shonld .
" be a suif, and-that upon that suit the crédltm, if he ig
& judgment creditor and has taken out execution fﬁp’q&i
hié' jﬁdgment may at once enforce that execﬁtion, Suppbsiﬁg
it not to have been stayed by order of the High Court
under Sec. 49. If it has been stayed by order of the ngh
Court under Sec 49, he will in the. first instance have to
“apply to that court for leave to’proc'eed in cari*yiﬁ’g otit
" his execution, and upon obtaining such leave- he- will-Te
entitled to execute his decree in the same manner as Lo
“‘would have been if the Insolvent Act had not passed,
Therefore, it appears to me that, 1ook1ng especially at “Sec.
B2, there is no reason whatever for saying that this prlsoner
is not entitled to his discharge forthmth

P; isoner dzscﬁm ged

Attorneys for the insolvent ; Hc’m i, Olwelmzd rm(Z Pezlp
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