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out any further act on his part, had the effect of a contrach; ___ 1868.
e A . . : U X
but it is unnecessary for us to decide this. We must reverse myxayoniny

the decision of the learned Judge$ and, as there may bea el

defence to the suit on other grouftds, we, musb remand it for Sma’ BLLA.'

re-trial ;- and the costs of this appeal’wﬂl be costs in. the suit, §;§;ifﬁ ,fl

Decree wvmscd and suit aemfmded

_Attorney for the plaintiffs: 0. T Jabjz
Attorneys for the defendants: Hecm T, C’levelmzd and, Pezle

S RN
Apj)éal No. 115,
Inre The Indian Gomjmniés’ Act, 1866. " _March13.

THE SperpTARE OF Srate 18 COUNOIL OF.

INDIA Le...., ... Appellant.
Tin Boupay. LANDING AND SHIPPING Cowr-‘

PANY (LIMITED) oovivevieinhnnnn, ... Respondents.

Crown Debis—Judgment Débts due to the Crown—Precedence in Execis-
Hon—Judgment Debts due to the Secretary of Statein Council for India:
—Indian Lompanies’ Act—Smy of Ewecutwn——Cesswn of Bassein to the
Portuguese . N .

A Judr»ment debt due to the (Aown is “in Bombay entitled to the same
precedence in execution as a like judgment debt in England;if there be
no special legislative provision affecting that right in the particular case.

Under similar circumstances a judgment debt due to the Secretary of
State in Council for India is in Bombay entitled to the like precedence,
and the reason is that such debt is vested in the Crown, and when realised
falls into the State Treasury. : .

The nature of the cause of action in 1espect of which the judgment was
recovered does not affect the right of the Crown or of the Secretary of
State in Council for India to priority. .

As the Crown is not, either cxpressly or by 1mphc-1txon, bound by the
" Indian Companies’ Act (X, of 1866), and as an order made under that Act "
for the winding up of & company does not work any alteration of property,
such an order does not enable the Court to stay the execution of a-
judgment debt due to the Crown, or to the Secretary of State in Councll
for India. . - .

The cession of “Basscin~ and its dependeuues (including Bombay and

Salsette) by Sultdn Bahadur of Gujardt to the Portuguese, and the treaty -
made thelcupon, mentioned.
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It is a principle recognised by the laws of many countries that claims
of the Crown or State are entitled to precedence, e. g., the Hindd, Roman,
and French Codes, the laws of Spain, the United States of America, Scot-
land, and Eng]and . ? : '

o

THIS was an app(,al from an order made by Arnould J
in the First Division Court, on the 29th of July 1867.

The appeal was argued-before Couvcr, C.J., and VVEél‘ﬁOPP,

+ J.,.on the-7th, 20th, and 21st of December 1867

The facts of the case quy appear in the Judgment of' the
Court.

The Advocate G’mwml (T/w ‘Honorable L. H. Bayln J) fo'xf

the “appellant, cited Stat. 21 & 22 Vict, c. 106; 22 & 23
~ Vict,, c. 41; 53 Geo. IIL, ¢. 155, 5. 111; 24 & 25 Vit
c. 67,8, 24311 & 12 Vict., c. 21, s. 62; Giles v. Grover -

(@) ; Laing v. Ingham (b); Wildes v. The Attorney Geneml'

- of Trinidad (c) ; Viscount C’wnterbwy v. The Attorney Gener al

(d); Stat. 3 & 4 Wm. IV, c. 85, s, 43; The Ji[aym of‘,
Lyons v. T]w East India Company (e) The Advomte Genm al
v. Rwhmond { f); The Advocate General v. Ranee ;S’umomoye,
Dossee (g) 3 Khanoo Raoot, Kulvelurv. Dhunbajee Kan (h)

Bac. Ab., Pretogative, B. 5; B. v. Wright (i) ; Com. Dlg '
‘Parliament, R.; The Attorney General v. Donaldson j) Bmon
de Bode’s Case (L) Mer sey ‘Docks Casc (1) ; and L. R’ 2 Q. B .

493, and 11 Jur. N. S, per Cockburn, C.J., p. 465.

Gwen, 6n the same side, mted Code Napoleon, Art 2098

- The Collector of Masulipatam v. Cavaly Vencata Narr cmmpa]z -

(m) ; Gunga Rupa v. Bapoo Gungadhur, coram Sausse, C. J.,

- (escheat) ; The Secretary of State v. Kamachee Boye Sahaba

(%) ; 2 Wms. on Exors. 898 ; Otway v. Ramsay (0) ; Prideaux.
on Judgments 173; Parker R. 101; Grove v. Aldyidge (p) :

(a) 1 CI &T., 72, 143 197, 212, 213, 215 'S. C. 9 Bing. 128
(8) 3 Moo. P. C. 26. (¢ Ibid 200. (d) 1 Phillips 306,
(e) 1 Moo. Ind. App. 175. ~ (f) Perry’s Or. Ca. 566.
. (9)'9 Moo. Ind. App. 387. - (%) 2 Borr. 301.
(i) 1 Ad. and E. 436 Crompton’s Argument
() 7M. & W. 422,and 10 ihid 117, -
© (k) 13 Q. B. 364, per Wilde, C.T., 378 (Z) 11 Jul N S. 746, /47
< (m) 8 Moo: Ind..App. 500, 529.. " (m) 7 Moo. Ind. App. 476. -
()4 B. & C. 414, 416 n., per Lord Hardwicke. (p) 9 Bing. 428,
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The Attorney General v. Walmsley (q) ; | Kent's C‘omin 262‘ 7

SECY. OF.

»\263 (et ib.; ﬂzsherv  Bleght) ; Stat. 33 Hen. VIIL, c. 89.-

: Dzmbm o the re'ﬁpondents, c1t0d The Attor ney (’eneralv :

Dalm’ () ; Com. Dig. Administration C. /2 Wms. on Exors’
7894 Act X, of 1866 E

' The Advocate General, in reply, cited Parker R. 95; 99,
101, 260, 262, 268; Sir' William Herbert's Case (s) ; West
on Extents P 2; 3Bac Ab., Exors. aad Admor% o L 2

'Nam 0ft Bemmﬁ Y. Rogeas (t). 2

C’m adv 'uulzf

. VVE:,TROPP, J —In Sult No 63] of 1867 at the 01‘10‘111&1
Civil Jurisdiction side of this Court, the Secretary of State
in Council of Iudia; on the 17th of May 1867, filed his
plaint against the Bombay Landing and Shipping Company,
Limited, #o recover moneys due to the plaintiff for work done
by the Government artisans ab the G’rovernment Dockyard
(lately the pvopexty of the: Hasb India Company) for the
-defendants and for matemals, that is to say, Government
stores, supphed by the plam’mff to the defendantﬁ

On the 6th of May 1867 at & meemng of the shareholders
of the defendants’ company, & resolutlon was passed to wind
up the company- voluntarily, and it was confirmed atanother

meeting on the 14th of June 1867.. On- the 29th of June a

potition was p:esented to the court, playmg that the wmdmg

up should be continned under the supervmon of the court. -

~ On the oth of July 1867 the Sucletary of State recovered,

in the Third Division ' ‘Court, before Sir Charles Sargent,
a _)udgment in the action, No. 631 of 1867, against the
Bombay TLanding and Shlppmg Company, for Rs. 1,568-0-10
and . costs, and interest- from the 11th of ‘March 1867 until

payment ; but Sir Joseph Arnould, having been mf'ormed_

that a petition to wind up the company under the supervi-
sion’ of the court was pending, stayed the execution of the
A g 12 M. and W. 179. :
(r) L. R. 2. Bxch. 290 (W. . No. 27 for 1868, p. 192).
(5) 2 Rep.-12h. (t) 4Bom Rep 0.C. 7, 1.
avoer
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judgment, notwithstanding the opposmon of the Advoca’oe
Geeneral on behalf of the plamtlﬁ'

On the 29th of July 15}67 ‘an order on the petmon was'
‘made, by Sir Joséph Arnould, directing that the company
should be wound up under the supervision of the court, and

gt the same time cause shown by the Advocate General

against the Judge’s order nisi of the 20th of July, that the

‘stay of the suit should be continued until further order, was

‘disallowed, and the order to stay was made absolute. On

_the same 29th of July, an application to him by the Advocate

General, that the winding up of the company should be
Wlthout preJudlce to the payment in full of the debt, interest,
‘and costs given by the decree of the 9th of July 1867, and

- that such payment should be made in priority to the clalms

of all other creditors of the company, was refused.

\

-~ By consent of the ledrned counsel on bbth snks, 1t was
arlan(red that, notwithstanding any peculiarity in the form
of the application, and proceedings before. Sir Joqeph

~ Arnould; the questions to be argued before - ~him should be:

. whether the judgment recovered by the Secretary of State
" was entitled to precedence over the claims of the “ordinary

creditors, who sought the benefit of the winding-up ‘order;
and, accordmgly, whether the execution of that Judgment was

_rightly stayed. -

Upon that understanding the matter was argued bef01e
Sir Joseph Arnould. = Against his orders then made, the

* present appeal was brought, and : the case has been argue&

before us on the same basis. -

A pxehmmary question here i 1s, whether, assummg, lst,
that the nature of the causes Qf action in respect of which
the judgment has been obtained, presents no difficulty; and,

2ndly, that the Secretary of State iﬁ’.Councﬂ is, in suits

‘\‘fbrought by him, entitled, under ordinary circumstances, to

the benefit of the prerogablve of the Crown as to precedence ;
the Indian Companies’ Act, X. of 1866, does not, in. such a
case as the present, reduce him to the ; same posmon as that

- of common creditors.
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.. On that péint we have not fe‘Itvany doubt. The Crown is -

\_ not, either expressly, or, as we thlnk by 1mphcatlon, bound

by the Indian Companies’ Act (X. g 1866G). . That Act has

“not worked any alteration of ownership in the property,
~against which the Advocate General; on behalf of the Secre-
tary of State, seeks execution. The ownership still remains
in the Bombay Landmg and Shipping Company, and, that
~being so, the doctrine which prevailed in’ Giles v. Grover ()
applies. - The cases of The Attorney General v. Oapel (o),

and The King v. Crump and Hanbur y (), thers cited (x),
. Audley v. Halsey (y), and Rex v. Pinley (2), show that before:

. assignment the Bankruptcy Acts did not bind the Crown.
In The King v. Cotton (), Chief Baron Parker says that the

- reason given by Sir Bartholomew Shower in: ]ns reports,

Vnamely, “that the property was not altered, is the. true

reason,” and adds “Nothing bars the King, but the assign-

- - ment, an¢: that bars him, because it has’ altered the property
in the goods.”

o It not appearing that the right (1f any) of . the Crown to
. precedence is, either expressly or by implication, taken away

" by the Indian Companies’ Act, or any other special legisla-
tive provision which has been br ought 1 toonr notice, affect-
ing a case 80 circumstanced as the present case, we proceed

- to consider the second question, which is, whether the nature
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of the causes of action, in respect of which the Judgment has

- been obtained, affects the right of the Crown .
Chlef Baron O'om yn (Digest, Title Debt G ]) says—

“So every person, who by any means is chargeable to the
King, shall be debtor.to- the King; for it shall be taken

eatenswe :-as where he is answerable to the King for debt,
damage, duty, rent, arrear, &c.? (b). Sir Bdward West, the}

first Chief Justice of the Supreme Court of Bombay, in his
Treatise on Extents, p- 25, says: “ Wherever there ig such a

] (u) 9 Bmg 128, 253, 266, 267, 272 1CL &F. 72 .
" (v) 2 Shower 481. - () See Parker R. 126, (%) 9 Bing- 253, 272
(y) Sir Wm. Jones 202, and see Parker R. 127
(2) Bunbury 202, - (@) Parker R, 112, 127, 128,
“"(B).Godbolt 293.
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~debt due to the Crown as that an actlon of debt, or endebi:

tatus assumpszt, might be maintained against the debtor,
were it due to ‘a_sphject; such debt may, it is apprehended,
be found under the inquisition, for the purpose of issuinga
scire facias, or immediaté extent for it.””

A very careful exémination of the English authorities has
not enabled s to discover any instances in the case of an
extent in chief against the King’s debtor, or in that of an
extent in chief in the second  degree, i.c., by the Crown
against the debtor of the King’s debtor, in which a distine-
tion has been taken with regard. to the mature of the debt
‘due't to the King ; though by the Civil Law .the" pref’elenqe

“given to the State, 5o far at least as it is secured by the jus

pignoris (tacit or implied mortgage) appears to be subjected
'to rﬂstnctlons (vzdc infré, p. 84, note [2]).

In the case of an extent in md in order to- prewent -abuse

i‘of the process of the Crown, a distinction has ‘been. taken,
ﬁ.where the King’s debtor who sued out the extent in aid, was-

rrnelther the officer of, nor an accounting party to,: thn C1own
‘Tn The King g i aid of Hughes v Wilton (¢), an. extent ‘in ald

~ obtained under such mrcumstances, was- 8eb.: a51de, gita
Amprovidé émanavit. But the Secretary of. State in - Council

“is-not in the same position as a King’s debtor, and an ‘exe-

“cution at his suit cannot be regarded as-an extent 1n - aid.

.~We think that the nature of the causes of action for Wmch

‘the Juddment was obtained in this case, cannot of 1tse1f affect

. the right (if any) of precedence

' The third and- ‘remaining- questlon has oceasioned to us the
“chief dlfﬁoulty That question is, whether - the Secretary of
“State in Council for India is entitled, in respect of pa,ymgmt

“of debts, to the samé precedence as the Crown would be in

“England? Tn considering that question, we have not over-
looked certain’ Enghsh statutes (9. Anne, c. 10,s. 80; 14°&
15 Vict., c. 42 §..81;28. & 29 Vict.; c. 124, 'ss.- 3 a,nd 4),
and Act XXXTI, of 1860 s5. 185 and 188, of the Government
of India, which, it may be asserted, tend to,shQW that, with-

“(¢) ¢ Price 368



(ORIGINAL CIVIL JURISDICTION.

soutb ek‘presié legislation to-that effect, neither the Secretary
~of State in Council, nor any party other than [Her Majesty

‘herself, or aer Law Officers, can bés entitled to precedence, .

~or be in a better position with reghrd to gxecution than any
~ordinary subject or body corporate.® ‘The object of the Stat.
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9 Anng, c. 10, 5. 30, appeared to be to render postage. debts,
“not exceeding £5, recoverable in a SUIMAry . manner, as

-small tithes were, before J ustices of the Peace. That. seomon :
- further provided that ¢ such debt or sum of money shall be:
preferable in payment by the pelson owing -the same, or-
“from whose estate the same is or shall be due, before any

-debt of any sorb to any private person whomsoever.”” Those
debts are in the same section described as © due- and owmg

to the. Receiver General of the said” (Post’ Oﬁice) “ reve- .

nues for Her Majesty’s use.”  The m’ode;b‘f' recovery of
~small tithes was fixed by a prior statute, 7. & 8 Wm. ITL, c. 6,

which diZ not’ ognfer' upoil small tithes any preference over

other claims; and as the statute of Anne applied the mode .of -

“recovery appomted for small tithes: to postaﬂe claims not
~exceeding £5, it, no doubt, was considered prudent expressly
“to reserve to such postage claims a priority of payment.
"The Stat. 14 & 15 Vict., 5. 42, related to the separation of the
'dlrectlon of Her Majesty’s" kas and. Public Buildings from
" the management of Her 1 “\iajesty s VVooélsJ Forests, and Land

revenues. The 29th, 30th, and 81st sections related to us is -

. by or against the Commissioners or “the Attorney Greneral
_The 81st section contained the followk‘mg,prowso “Pro-

vided that nothing in this Act contained shall extend or

be taken to. prejudice or. aﬁ'ect the prerogative or rights of

Her Majesty, or the 11ght power, or duty of Her Majesty’s -
Attorney General, to sue or defend, or other: rights, powers,

« . . X
_ or duties of such Attorney General, in. regard to any con-
tract, or any action, suit, or proceeding, whether such con-

“tract, or such action; suit, or proceeding, shall affect or
concern the - department of Her Majesty’s Woods, Forests,

) and Land Revenues, or the- department of the Commission--
‘ers of Her Majesty’s. Works ‘and Public Buildings.” ~ That

seems to us to have been i msez ted by way-of precaution, and .

 to be declaratory, rather than to Tay down any new rule. The
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». i -)%
Blgf\f;“:y The Stat, 28 & 29 Vlct 5 ¢. 124, consisting of tWelve sec--

sgﬁg‘;;? C‘% tions, is si{pplemenmry to Stat. 27 & 28 Vict., ¢. 57, which
rela’red to the - purchase - and management of lands for the
pubhc service by the Commissioners of Admiralty, The
ﬁrst section of Stat. 28 & 29 Viet., c. 124, gave them &
name by which they mlght be styled' in actions, -and suits,
or other proceedings, and provided that such actions &e.
-should not be affected by any change among the Commis-
sioners, and that they should be liable to pa,y, and entltled to

recelve costs

The Srd sectlon ig: « Nothmg in 'bhlS Act or in the Ad-
mlralty Lands :and Works Act, 1864, shall take away or.
_abridge, in any action or suit, the legal rights, privileges,
and prerogatives of Her Majesty, her heirs and siocessors,
_but in all actions and suits instituted by or against. the Com-
‘missioners of the Admiralty, and in all proceedmos ‘and
matters.connected therewith, the Commissioners of the Ad- .
miralty may exercise and enjoy all such rights, pmvﬂeges,
and . prerogmtlves as are for the time being exercised and’
enjoyed, in any action or suit in any Court of Law or Eqmty,
by Her Majesty, her heirs or successors, as- if the Crown
were actually a party to such action or suit.” The 4th sec-
tion is: “ Notwithstanding anything in this Act, or in The
Admiralty Liands and Works Act, 1864, it shall be lawful
for Her Majesty, her heirs and successors, to proceed by in-
formation in the Court of Exchequer, or by any other Crown
process, legal or equitable, in any case in-which it would
have been competent for Her Majesty, her heirs or successors,m
50 to proceed if no provisions respecting procedure had been
_inserted in this' Act, or in The Admiralty Lands and Works

Act, 1864.”

~The reservation of prerogative 'privile'gesl to the Commis-
sioners in their litigation, and the: reservatlon ‘of the Crown’s
right to proceed in the Exchequer, no doubt, afford an argun-
nent in support of the legal necessity for such provisions
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bu’o such an argument is never, when it stands alone, a very 1868.

t;rong' one, and does not relieve us grom the duty of inquir- SS;fTYE ;?ﬁn p
ing into the .state of the law previdus fosuch<nactments. INZL;*

Legislation of that kind is often merelf declaratory, and  Bousiy
'resorted to pro majori cauteld, and for the purpose of clearly sﬁﬁﬁﬁ?&
notifying to the public what the law is. We should, more-

over, observe that the provision in the 1sb section as to

costs has an opposite tendency to that of the 8rd and.

4th sections, as indicating that, were the Legislature to

have remained silent, the Admiralty would neither pay nor

receive costs, and would bein the same _position as the

Crown was before the passing of Stat. 18 & 19 Vict., c. 90.

So far as the general rule still stands, independently of that

statute, it is that the Crown neither pays nor receives costs:

4 Stephen Comm., 4th Ed., p. 72.

What Fas been said with respect to those statutes is in
~great part applicable to the provision in Secs. 185 and 188
of Act XXXII. of 1860. A clear declaration of the priority
of income tax over private claims may have been consi-
‘dered especially necessary for the Mofussil, where the extent
to which Fnglish law should be applied is much -less
clearly defined than in the Présidency towns (d). There are,
‘moreover, certain special provisions, which are variations. -
from ‘the English law, as to the priority of the claim of the-
Crown, introduced into both of those sections.

In considering the position of the Secretary of State in
Council with regard to the revenue, after mentioning ‘the
acquisition of Bombay by the Portuguese, it will be neces- -
sary to refer to the Treaty, under which Bombay was ac-
gvired by the British, and also to some of the charters and
statutes relating to India, and to notice how, in several
instances, those charters and statutes havé dealt with the
revenue or particular items of it, the mode of levying it;

(d) The Mayor of Lyons v. The East India Company, 1 Moo. Ind. App.

175; Varden Seth Sam v. Luchputty Royjee Lallah, 9 ibid. 303; Dddd

Honéji v. Blbaji Jogusket, 2 Bom. H. C. Rep., A.C.J. 38; Webbe v.
Lester, ibid, 55 ; and see Bentinck v. Willink, 2 Hare 1.
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what powers . were confeued upon the Company, and what
reserved to the Crown. 5

Bombay, somehmes caied by- the, Poxtuguese the Tsland
of Bombaim, and sometimes the Island-of Mahim (e), was

at, and for some time previously to,the death of Ahmed Shah

- (f), and thence untl its cession to the Portuguese by Sul’tan

Bahadur, ‘part of the kingdom of Gujarat (g). Bombay whs
then deemed to be of small importance as compared with

‘Bassein (Bagaim), of which it at that time was, and still

continued -to be, a dependency, until ceded to the British

- Crown (h): Tn a.D. 1534, Sultén BahAdur, who ruled G‘ru']a-'

. rét, and to whom Portuguese writers occasionally give the

title as ‘well of King of Cambay as King of Grujaras, bemﬂr'

* hard pressed by the Portuguese on one side and the Empe-

TOT Humayun on the other, made peace tith the former, and

: formally ceded Passein and its dependencies to the King of

Portugal The:treaty of cession was concluded in December»

s 1534, between the Ambassador of Sultdn Bahadm ‘on: the,
- one side, and Nino da Cunha Governor of Gog, on' ‘the other

('L) Qur much esteemed friend the Reverend. Dr: Wﬂson;

~the,very learned Orientalist and scholar, has kindly directed

our attention to, and procured for us, the work of De Couto,i
which contains a copy of that Treaty. The following ‘is a

" translation of the first Article, taken from the copy g;vcniby'

‘De Couto :— That the Sultdn Bahadur gave and made over
~from henceforth and for ever to the King of Portugal, the
- city of Bagaim, with all its territories, continental as well as

- islands and seas, with. all the jurisdiction and soverelgnty'

, ,thereof with all its revenues and royalty rights, in the same

manner as he, the Sultdn Bahadur King of Gujalat and his

. Captains and ThénAdérs 5 had and possessed them hither fo" 5
~and that from henCQfmth all the r1ght which he had to or

(e) 4 Bom H C. Rep 0. C J. 15 83 Patent of Mazafron
(f) He reigned from A.p. 1412 to A. n; 1443 .

‘ (g) 2 Erskine’s lees of Béber and Humayun, .20,

(%) 4 Bom. H. C. Rep.; 0. C.'J. p--83, Patent of "Wazagon

(3) Asia de Joio de Barros, 4 Decade, Part! I Ln 1v.;: Cap. xxvn o
pp. 527, 530, ¢ seg., Lisbon Ed.. 1777 ; Asia de: Dwgo de Couto, 4 Decade,
Part IL, Liv. 1x., Cap. i, pp. 314, 316, ef seq., ~Lishon Ed. 1778.- ’
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~upon the said territories, islands, and seas 0 transferred

~ and made over to the King of Portugal, ceased, and he re-
" quested him to send his officers to fake immediate possession

of the same,’”*

- The island of Salsetto (J) -was, as well as Bombay, a
. dependency of Bassein. Both, accordingly, passed, under the
~ Treaty of 1534, to, and were taken possession of by, the Por-

tuguese. In 1532, two years previously to that treaty, the.

Portuguese had made a descent upon the coast, and overrun
Bassem, Bombay, Thﬂna and other places (]c)

By Axrticle XI. of the Treaty of the 23rd of June 1661, en-
tered into on the marriage of Charles II.;the Port and Island
of Bombay were, by Alfonsus, King of Portugal, with the

- assent of his Council, and of the Regent Louisa, ceded to the
- Crown of ]]nglaad in perpetuity, “ with all the rights, profits,
territori iés, and a appurtenances whatsoever thercunto belong-

" ing, and, together with the income: and revenue, the direct,

~ fall, and absolute dominion and soﬁ*ereignty of the said Port,
_Island, and premises, with all their royalties, freely, fully,
entirely, and absolutely.”
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“The Portuguese law was maiﬁly foanded on the Civil Law, -

which (with certain exceptions and restrictions) gave to a:

-debt, due to the State, precedence over bt_llér debts. In his

* ¢ Que El Refr Soltde Badur dava ¢ doava a El Rey de Portugal da«

.. {uelle dia para todo sempre a Cidade de Bagaim com todos as suas terras,
" assim firmes, como Ilhas, ¢ mares, com toda sua jurisdigio, mero e misto

imperio, com todas suas rendas, ¢ direitos Reaes, assim, ¢ da maneira que’

elle Soltdo Badur, Rey do Guzarate ate entdo, as possuira, e possuiram
seus Capitaes, e Tanadares.
l(lll‘elto, que nas difas terras, Ilhas, e marestinha: e que traspassava, e
apphc'wa a Tl Rey-de Portugal ; e que havia por bem, que logo por seus
 officiaes mandasse tomar posse de todo p sebredito.” De Couto, ubi supra,
“p. 316, De Barros would appear to give an abridgment, rather than a

E que dalli por diante desistia de todo o

<opy, of the same Treaty. The Treaty contained several Articles beside that

above extracted from De Couto, but they ave not relevant to the present
question. As to the death of Bahddur Shih, see Elphmstone s Hist. Ind.,

6th Ed., Appx.; p. 678. i
' (j) De Couto, General Index, p. 319.

(16) 1 Grant Duff, Hist. Mahrattas, p. 56, Bombwy reprint, 1863.-
S v—boc
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Sententise Rece;pt% () the doctmne is expressed by Julius
Paulus with charactenstm brev1ty Privilegium fisci est inter
omnes creditorss primum luaum tenere.  In the earlier days of
the Empire, fiscus v-as the® private treasury of the Dmpe-
ror, and was distinct from crar tum, the public treasury ; bub

v ‘in later times, and long hefore Julius Paulus wrote, the dis-.

tinction had ceased (although noticed by him under the

terms jus populi and jus fisct), and the term ccrartum had

become merged in that of fiscus (m). - The preference due to-

_ the State as a creditor is again very clearly asserted in the -

pmposmons Respublica creditriz omnibus chirographariis cre--

~ ditoribus pregfertur.: Dig., Lib. . XLIL, Tit. v., pl. xxxviil. ;
-and Fiscus semper habet jus pignoris (n) : Dlg., Lib. ;XLIX.,
Tit. xv., pl. xlvi. . - '

.Such 11ght to pmomty of payment of debts as the Croxvn:'.

“of Portugal - may ‘have possessed in Bombag, must, by the;
Treaty, have passed to tho Crown of JBngland..

<\.

The introduction of the laws of Englema Into this- 1slandi '

ihas 8o recently” been discussed by us in this court, m the B

~‘case ofl\cwro_}b Be:amﬂ v. Rogers (0), as to render it un-'.

necessary to recur to that topic. We must, however' rofer -
briefly to such charters and statutes as bear upon Crown

. debts, or debts due to the East India Company.

Charles II,, in making ovcr, by the Charter of 1668 the,
Port Mnd Island of Bombay to the London Company of

(l) Lib. V., T1t XII., pl 10 (CummC L. ‘753) Vzde etzam Codlms

Lib. IV., 46, 1; Domat by Cushing, pl. 1758 ; Mackeldeil Syst., pl 319, et

ibid., Pa*‘s Specialis, Lib. IL., App IV de creditoribus concursus, pl. 20,
24, ed. Lipsiee, 1847. -

(m) Mackeld. Syst p], 144 ; Sxmth Dxct Antxq, Txt Fzscus, bv Ml '

" Geo. Long, quoting Savigny ; ef vide Sm. Gr: and Rom. Biog., Vol. IIL, p. -

155 ; Cumin C. L. 76. Compare Advocate Generalv Amerc’zund 1Kn“pp‘,

. P, (, C. 329 2., and The Semelmy of Stm‘e, (S’c v. Is"m'zchee Boye

E Saizaba, 7 Moo. Ind. App. 476.

- () This jus pignoris, or hy jpoﬂzeca tacity, as, in cases s of lien 1mphed‘
bv law, it has with stricter accuraey been denominated (Saunders Inst.; -
p- 216, 2nd Ed.), was not, it would seem, conferred by the: Civil Law upon
every kind of debt due to the Emperor or State; For exceptions sec
quat by Cushing; pl. 1758 n. (a) ; Mackeld., Lib. II Appx. 1v., pl. 26, -

(0) 4 Boin, H. C. Rep.,0.C.J. L.
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~Merchants trading to the Fast, did so - with all the rights,
profits, &c., all and singular royalties, revenues, rents, cus-
_toms, &c. privileges, franchlses, 8‘;0 whatsoezer within the
smd premises, or to them or zmy of thim belonging, or in
‘any wise appertaining, in as large’ and ample a manner” as

‘the Crown of England enjoyed them by virtue of the treaty.

with the Crown of Portugal, and not further or OtheI'WlS(_i‘,
*“ saving and always reservingto’” the Crown of Englahd “the
faith and allegiance” to it “due and belonging,” and its
“Royal Power and sovereignty of and over”. its * subjects

and inhabitants there.” The same Charter empowered the’

Company, for the better government of the Island, to make
laws, and, amongst other means of enforcin-g them, to impose
reasonable fines and amerciaments. The carlier Charters
granted to the Company, namely, 48 Fliz. (31st December
1601), 7 Jac. I. (31st May 1609), and 13 Car. 1I. (3rd
April 165 1), while respectively aut thorising. the Company
Y,to make laws for the regulation of their officers, ser vants,
mariners, &c., and to impose reasonable fines and ame1c1a-
: ments for the enforcement of such laws, furtner} added :
“and the same fines and amerciaments shall and may levy,
‘teuke, and have to the use of tho said Governor and Com-
pany and theu' successon, without the nnpemment of Us,

our_ heirs or successors, and without any account therefor

to Us; our heirs or successors, to be rendered or "mddo '
The Charter of 1668 expressly confirmed all jurisdictions,
powers, liberties, pr rivilegos, benefits, and advantages con-
ferred on the Company by the Clmter 13 Car. II (31(1
April 1661 )

Inﬁmo*ements of the monopoly of tladmo to the Llast, con-
)(\11‘(’(1 upon the Company, were . punishable by forfeiture of
‘the goods, merchandise, and things brought, and of the ship
bringing them into Enrﬂand or any of the dominions thereof,

half of such forfeiture to'goto the Crown, and tho other.

half to the Company (Charters 43 Eliz., 7 Jac. L, 13 Car. II
30 Czu L) o

The Charter b Wm & Maly (7th Octobe1 1693) orantedv
to the London Company full power to sue for all debfs then -
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__ due, or ther cafter to become due, to them, and to “ recover the ,
samse, either in the name of Us” (King William and Queen
Mary}, ¢ our ‘heirs or succegsors, or in the name of the said
Company, or othemuse as Law or Equity shall require or ad-
mit of, and to retain the same to their own use and benefit.”
It also charged the property of the Company with debts,
due by them. ,

Upon the English Company tla,dmo' to the Hast Indies,
which, under the authority of Stat. 9 & 10. Wm. IIL, c. 44,

~was established and incorporated by Charter 10 Wm. I1L.

(10uh September 1698), posver was, by that Charter, conferred

- to sue and be sued in their corporate name in Courts of Re-

eord, or any other place whatsoever.

The same Charter empowered that Compnny to make bv-

. laws for the good. governance of their trade, factors, agents,

‘officers, and others concerned, and fto inflict reasonable_

" penalties, &c., mulets, fines, or amermaments, f'or breaches

thereof, which should be recovered “to the only use vand'
Behoof”” of the Company, “without any account or- 6ther

matter or thing to be therefore rendered” to the Crown. o

It also 1eselved to the Clown “ the sovercign right, power
and dominion” over all the forts, places, and plantatlonq of -
the Company. ~ \ ' -

“The Indenture Trlpfutnte of the 22né{ of July 1/02 be-:

~ tween Queen Anne and the two Companies (by which, and

~ by Godolphin’s Award of the 29th of September 1708, those

Companies were amalgamated) created and incorporated the
United Company of Merchants trading to the Hast, and em-

powered. it by that name to “ sue and be sued grant, take,
possess and enJoy, do, perfmm, and ‘execute, and have, all

- eapacities, powers, privileges, “benefits, possessions, an& :

advantageﬁ whatsoever,” in the same manner as the Enghsh ,

Company. It contamed a reservation of “the sovereigm

right, power, and deminion” of the Crown" over “all forts,

. places, plantations; and settlements” of the United Oompany ‘

_Olanses of reservation similar to this occur in ‘many smtute‘;
relating to India—for instance, 19 Geo. II1., c. 61,s.6;

20 Geo. 111, ¢, 60 8. 6; 53 Geo. IIL., c. 150,s 95,
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The Port and Island of Bombay, ““and all revenues,- rents,
customs; incomes, and profits” arising therefrom, “and. all

prerogatives, royalties, pmmlegesb franchises, preéminences,

~and hereditaments whatsoever,” of the ‘old Company, were,
_together with other possessions of tha Company id the
- East Indies, and, in accordance Wlth provisions in the Inden-

‘ture Tripartite, transferred by thd Indenture Qumquepmtlte'

of the same date to the new Company.-

In pursuance of Grodolphm s Award, ‘the debts due to the

old Company were by that Compauy assigned to the Crown,

which, by Charter 8 Anne (22nd April 1709), regranted them
to the new Company, and empowered it to sue for and
‘yecover them either in its own name, pi' in that of the
Crown, and for that purpose granted to that Company ¢ the
~aid and assistance’ of the Court of Ezichequer, and of the

“officers and wrinisters of the said Court and of the pro-

_cess thereof »?

“On the 7th of A ’\é[ay in the same year, a surrender made by

,’ the old Company of its Charters to the Crown was accepted.
That surrender could not extinguish or affect the rights pre-
viously acquired by the new Company from the old Company
The Charter 1 Geo. I (17th November 1727), by way
of supplement to the Charter (13 Geo. L., 24th- September
11726) which first established the Mayors’ Courts at Madras,
TFort William, and Bombay, grante& all fines, amerciaments,
forfeitures, pénalties, and sums of moneyimposed or to be
imposed, by those courts, to the United Company of Mer-
chants trading to the Hast Indies; with power to- “have,
hold, receive, levy, sue. for, recover, and enjo y the same to the

smd United Company &e. and their successors, in as large and -

a,mple a manner, to all intents and purposes, as We, our heirs
or successors, may, might, or could have, hold, receive, levy, sue
for, recover, and enjoy the same, if these presents had not
‘been made, without any account, or other matter or thing,
to be rendered or: paid for the same.” . It empowered
‘the:Company to proceea for the- recovery of them by action
“of debt. in the Mayors’ Courts, ““or by such other suits,
actions, ways, or means . as may be lawfully had and prose-
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cuted in those Courts, in their corporate name, or by any
other lawful ways or means, either in the name of Us, our

heirs or succeszors, or of tne said Umted Company of Mer-

chants trading to thie East Ind1es or their successors, and to -
collect, take, selze, and levy the said ﬁnes, amelclaments,: .
&c. by the proper officers, &c. of the said United Company,:

&e., to }tIhe only pf’oper use and behoof of them and their -

" successors, without any writ, warrant, or other process out,
- of the Exchequer of Us, our heirs or successors, or any other -

- Court or- Courts of Us, our heirs -and successors, Whatso-,l,

ever and Whensoevel, to be had and obtained in that behalf,

. any usage or custom to the contrary thereof in any wise
notwithstanding.” It also dirécted the Mayors’ Courts to.
. pay overall such fines &c. to the Company, and devclmervl;.,
that such payment should be as valid as if made into the -
: 'Exchequer.' ‘ ' -

- 8th January 1753) repeated verbatim ‘thesabove prowsmns as -
“to fines &c.contained in the. supplemental Char ter of 172_7

The socond Charter of the Mayors’ Courts, (26 Geo. 1L, :

The - Charter (14 Geo. ITI., A.D. 1771) of the. Supr

: _Court at Calcutta expressly reserved all amerciaments, ﬁnes 5 ?[l‘

ransoms, and forfeitures set or tmposed by that~ court o the;‘

_Crown (vide In re Gholam Quadir [p])- - It empowered the

- court, however, to make 1easonable samsfactwn to pr osecu-;—{
“tors out of such fines. Vo

'I‘o the United Company (whlch subsequently, by Stat 3

: & 4 Wm, IV., c: 85, 5. 111; was styled the Hast India Com-

any) the Stat. 8 Geo. IL., ¢. 14,-8s. 7,10, and the ‘Stats. 17

_Geo. IL,, c. 17, 8.12, and 63 Geo. IIL., c. 52, 8,72, continte
- (mter alw) “the rights, remeédies, methods. of suit; and a)b
: penaltles and forfeitures, &c.” to which-it or the Enghsh’;

‘ Company was entltled by Acts of Pa111am nt or Chartem

The Stat 33 Geo. III c. 52, 5. 69 * 0 enmcted that

' "presents recexved by servants of the’ Crown or of the Com-*,-;

(p) 1 Taylor and Boll R, 304.,"""" ROV
* See-also Stats. 13 Geo. L, ¢ 63 s, 23, 24; 8 & 4 Wm 1\7

) Tf'c 83, 8. 76.
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pany should be f01fe1ted to the Orown, or (Sec.. 36), at. the
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~ "d1scret10n of the Court trying the oﬁ'ender, restored to" the  grimg rox

~'donors.

In almost the same words as those used in the Chartels of -
the Mayors’ Courts, the Charters of the Recorders’ Courts at

.7V‘,Mad1as and Bombay (38 Geo. 111., 28th Febluary 1798), and’
. the Charters of the Supreme Courts at Madras (41 Geo L.,
‘26th December 1800) and Bombay (4 Geo.” 1V, ‘8th De-"
‘cember 1823) contained grants of fines &o, 1mposed or tobe
1mposed by those courts, to the Company, with power to levy, -

- sue for, and recover the same, in as ample a manner as the
Crown could, and either in the name. of the Company or that

of the Crown. These Oharte_ls further provided ‘that- the-

respective courts might make reasonable satisfaction to
- prosecutors of informations or mdmtments out of any fines
imposed on pefsons convicted on such proceedings ; and
farther that it should be lawful for those courts ““to award

'and issue ‘such process ‘against the persons liable to . the,

' paymenb” of any fines; amermaments, &c., “in orddr to the

“recovery of the same, in"aid or for the use of the said Com- |
pany; - or otherw1se, accordmg to “the cu-oumstances, to
; dlseharge or mitigate the same, as our Oourt of Exchequer :
.in England, or the Chanoollor ‘and Barons thereof may'

“or lawfully can' do upon estreats’ of the Green Wax in’
: Eng]and ”

Then followed a power to those courts to award a share of

'any ﬁne to a proseoutm for hls expenses

The Stat 53 Greo IIT. (1818) . 155 s 98 empowered
the respective local governments, with the sanction of the

Court of Directors and Board of Control, to impose  duties
“of customs and other taxes” to be levied within the towns
of Calcutta zmd:Madlas,,_the Town and Island of Bombay

and Prince of Wales’s Island, and upon all persons, British-
born. or foreigners; resident in any country or place within
the-authority of those govelnments, ‘respectively, end upon

‘all” goods, &e. and property whatsoever, beulo' In any such -

“country or place.’ :Sec. 99 authorised thoS(, governments to

INDIA
.

: BounAY
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- SHIPPING Co.:
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make laws and regula‘mons respecting such duties or taxes, ‘,
and to impose fines, penaltles, and forfeitures for the nonpay—
ment of such dutieg or cas’coms, or for the breach of suchf
laws and regulahonQ The Supr eme Courts at Fort William
and Madras, the Recorder’s Court at Bombay, and the Court

of Judicature at Prince of Wales’s Island, and all other couxfts

within the British territories in India, were respectively
directed to take notice of these laws and regulations, without
being specially pleaded and it was declared “lawful for all
persons whomsoever to prefer, pr osecuts, and maintain in
the same Supreme Court and Recorder’s Court, and Court of
Judicature at Prince of Wales’s Island respectively, all man-
ner of indictments, informations, and suits whatsoever for

_enforcing such laws and regulations, or for any matter or
thing whatsoever arising out of the same ;any Act, Charter,

usage, or other thing to the contrary notw1thstandmg

' (The Stat 54 Geo. IIL, c. 105, declared as’valid cas if- im-"

posed ,under the Stat. 53 Geo. IIL, c. 155,7all similar dumes
and customs 1mposed by the Governor General in Councﬂ :

jand Governors in Council, and all laws, &ec., fines, &c f’oz

the enforcement of those duties and customs )

Sec 100 of the Stat. 53 Geo. III c. 155 aathorlsed the
Advocate General or other prmmpal Law Officer of the Com-
pany, at the several Pres1den01es and at Prince of Wales’s

: Tsland; “ to exhibit in the Sup1 eme Courts at Fmt Wllha,m

and Madras,” Recorder’s Court at Bombay, and Comt of
Judicature at Prince of Wales’s Island," as occasmn shall
require, against any person or persons Whomsoeve1 subJecb to
the jurisdiction of the said several courts 1e‘spect1vely, any

~‘information or informationg for any breach or breaches of the
revenue laws or vegulations of any of the said Grovernmen{,é,
‘ ‘or for-any fine, &o .»-penalty, &c. f01fe1tme, &e. 5. debtor debs,
~or sum of money or sums of money, comxmtted ingurred, or
~due by any such person .or persons in re%pect of any suit, la,w,
‘or regulation, and such proceedmgs shall be had and taken
upon every such information as may lawfully be had or

taken in case of an information: ﬁled by His® Majebty S

: Attorney General in the Court of Efccheguei n Enngd for
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’ any oﬂ'ence committed against the revenue laws of England
“or for. any fine, penalty, forfelbure0 debt, -or sum of money.
-due in respect thereof, so far as thg mrcun;stancés of the case,
‘and thé course and practice of procaedmg in the said - cour ts
;‘reapectlvely, will admitb; and all fines, penaltles, forfeltures,
debts, and sums .of money, recovered or levied under or
by virtue of any such information, so: to be exhibited as

- afor esald, shall belong to the said United Company, and the:

‘same, or the proceeds thereof, shall be carried in their books
“of account to the credit of. the terutonal revenues of the sald
Company ? ' ' ST
7 In applying the provision in the Chal ter of the Recorder’s
“Court, created in 1798, and in the Charter of the Supreme
"~ Court, created in 1823, that those courts “should not have
~ or exercise any jurisdiction, in any matter concerning the
“revenue ic\;zdm tke management of the Governor. and Council,
- either within or beyond the limits of the Town and Island of
~~'Bombay,” &c., it would have been proper to consider how
+ far that —plQVlSlOIl was controlled by ‘the Stat. 58" Geo. II1.,
- el 155 (1), and also‘by the proviéions in_those same Charters
. _irelatmg to the recovery of fines , amerciaments, &c., to which
‘referenco has already been made, and by Reg. XIX. of 1827,

- Sec. 5, which ‘empowered the Advocate General to sue for

: certam forfeitures (s).

" The 111th section of the- same statute (03 Geo. III . 155),

ls as follows :—

-« And whereas doubts have arisen whether the Advocate
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. (General, or other Punclpal Law Officer of the said Company, ‘

~ at any of the said Company’s Presidencies, is by law author-
~ iged to exhibit to the respective Courts of Judicature at any
" of the said Presidencies, for and ‘on behalf of His Majesty,

' mformatlons in the nature of actions at law, or bills m

: eqmty, for or in respect ‘of any ‘cause or cmcses of action,

."debt.s dues, demands, accounts, 1eck0mngs, sum or snms.

‘ - (r) Secs 98 99 100 above mentioned. o
(s) th rent pay -able in Bombay. to the Company has been held to be

‘revenue under the managenient of the. Governor and Council, and, there- .

" fore, Wwithin the prohihitory clause in the Charter of the Supreme Court :

Spooner v. Juddow, 4 ’\Ioo Ind App 353, —[Ep.]
v—6oc ’
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of money, stores, goods, chattels, or any other matter, cause,
or thing whatsoever, th sh may bhave arisen or accrued, -or-

. which may afise or'gecr ue tg His Majesty ; for remedy ’oherer

of, be it further enacted, that it shall and may be lawful to s
and for the' Advocate General, or other principal Law Officer
of the said Company for the time being, at cach of the said

~Company’s Presidencies respectively, for and on behalf of
- His Majesty, his heirs and successors, to exhibit to the re-

spectwe Supreme Courts of Judicature at the said Com-i

. pany’s Preszdenmes of Fort William  and Madras, or to thev
‘Recorder’s Court at Bombay, or the Court of J udicature. at
~Prince of VVales s Island, any information or informations in

- the nature of an action or actions at law, or of a bﬂl or bllls*
Lin equltv, as occasion shall require, against any ‘person or.
: ;pernons residing w1thm, or being amenable to, the. JurNdxc-'
tion of’the said courts respectively, for or ia respect “of any.

jcause or causes of action, debts, dues, demands, wccounts, reck-

_ onmgs, sum or sums " of money,‘ stores, goods, chattels,

OI‘

_ any other: matter, .cause, or thing whatsoevex, as fully aild;—
- eﬁ'ectually to all intents and purpmes, as His 1\1@Jesty s‘
'virAttorney General for the time being is- by law authorlsed
- to exhibit any such mformatlon or mformatlons in.a ‘my of
- His Majesty’s Courts of Tiaw or Eqmty in this realm; and‘
- that thereupon, such proceedings shall be had, as far- as the
_“circumstances of the case, and the course and practme of the

- said Courts of Judicature at the said several- P1e51denc1es

- will admit, as are had upon any such mfomnatzons eﬂzzbzted

.0y His Ma]esty s Attorney General in- any of HL.s ﬂ[ajeatJ s
1‘-,'00141 ts of Law or L’qmi Y | in ﬁzzs 1ealm (t) )

That section, it will be ‘Iaelce,ived ‘is' of Vél y great ifi-

fportzmce as to the rcmedles of the Cr own for debts due to 1t, »
- and f01 1t&. other 11g11ts or clums

(t) Tke Atlomey Geneml Vi B7 odze, 4 Moo Ind. App. 1905 The Adwcate .

i General v. Amerchund, 1 Knapp P.C. C.329.n ; The Advocate. General v,
- thhmond Perry’s Or. Ca.566 ; Tke Advocate General v. Damather zbzd

- 526

The Wi ardens of Nossa Senhora v. Bishop Hartmann, ibid. 433 “The

» Advocate General v. Ranee Surnomoye Dossee;. 9 Moo. Ind. App. 387 The

Adyocate General v. Visvanath Atmaram, Supreme Court, Bombay, June
1-, 1855 are cases 111ustmtne of the apphcatwn oi this scctxon —[_hD 1

B
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“'Phe Cliarter of the Supreme Court (i), in that part of it _ 1868 :
relating to Civil causes, and after providing for suits against gupsop
:;the Company, contained this passge —FAnd the said Com- b
_pany may also sue in. thﬂ said »Supwme Court of - Judlcqture “Bowgir -
LaxpiNg &

ab Bombfty, in the same: manner and. to the- ‘mame effect as Satreivg Co.'
.any other persons within the jurisdiction thereof can: or. may
“do ; and, if judgment shall be given aO*aqut the wald s Com-,
pany, the said Court of J ndicature may oT der lewsonable,
costs to-be paid by them to the defendant.” The Recorder’ s

Comb Cheu ter contamed o similar pl ovx/)nw

- '1“ e 8th section of th<, Iudm.n Izl ors’ Act-of
: 878 (Stat 9 Geo. IV, ¢ lﬂbi due'to

_our Sovereign Lord the_ ng, fy, or for-
“ feiture whatsoever, nor any re yy}n debt is
acknowledged tg the King, or forferty y estr eat shail

be deemeﬂ or taken to be such a deb" o “..,,.3 a8 to _entitle
. *my person or persons- to petition- as is befoxe mentxoned

nor shall any person be entitled to receive any dividend for

ilthe same under this Act, nor: sh'ﬂl any such- ﬁnes, penalties,

forfeitures; recogmsances},,fl(?btsf, or estleats.be_m any way
fdiséhar&ed or affected by" any thing:done under this Act,

‘otherwise than they mlght ‘and would: have been dischar ged
“or affected if this Act had not been passed " The 6 nd sec-
“tion of the Indlan Insolvent Debtors Act of 1848 (St‘xt 11
- & 12 Vlc* c. 21) is in p1e01sely the same termq ‘

The Stat 3 & 4 \Vm IV c; 80, s_ 1 enacted that w1th‘
,:unﬂ exception of St. Helena, all of the territories of the
Company, including the Port and Island of Bombay, and all
‘;‘ﬂ\wu “lmds, hewedummﬂnts revenues, rents, and profits,”
“&c:, « chattels, moneys, dabts, 'md real and personal estate
',whate,ver ”? (subject to the debts and liabilities aﬁ'ectmg the
same) . (v), “and the benefit of all contracts,” &c., and * al
111ght°s to fines, penalties, and forfeitures, and other emolu-v
.;ments Whatsoever ”’"should remain and be vested in thé Com-
pa,ny «j in trust for HlS ’\Iajesty, his hens and successors,

(u} Para XL 2 Morley Dlg 663
~(”), See Sees, 10, 17.
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_ for the service of the Government of India, discharged of all
_ claims of the Company t3 any profit or advantage therefrom
‘to their own’use, eycept the dividend on their capital stock.”

That arrangement was continued («) by the Stat. 16 &17
Vict., c. 95. - By the 7th section, all fines and penaltiés, in-
curred by the sentence of any Court of Justice within those
territories and forfeitures, escheats, and lapses of real and
personal -estate for want of an heir or successor, and bona
vacantin, were declared to belong to the Fast India Company

“in trust for H™ ™ “Nesty for the service of the Government

 of India, ‘vlv" “~powers of the Govemm General in
: Councﬂ oy thi~h it is unnecessary now to st'xte
The St /106 (1858), Wh‘ch (Sec I)
termmate Company, by Sec. 2 enacted
~that « 1nd1ax id by and in the name of Her

Majesty, and <fts Whlch might have” beenc: e*cexcu,ed
by the said o pany, if this Act had not been. passed, shall

and may be e:&msed by -and in the name of Her. Ma‘]esty,

as rights incidental to the Govemment of India, and all the

- territorial and othe%««evemws of or ar ising-in India; and all

v

tributes and other payments in 1espect of any territories
which would have been receivable by or in the name of the
said Company if this Act had not been pasSed,,shc’VéZZfbe‘:f re-
cetved for_and tn the name of Her Majesty, and shall be ap-

- plied and disposed of for the purposes of the Government of

‘lndla alone, subject to tho provisions of this Act.’ Yo

The 89th sectlon enacted that ¢ all hnds, &e., moneys &c v

~and other real and personal estate’” of the Company, ‘ subject
o the debts and labilities a affecting the same,” and “the

"‘beneﬁt of all contracts, &e., and all rlghts to fines, penalties,

©and foxieltures, and all other omoluments, “which' the said
Company shall be selsed or possessed of, or- enhtled to,” ab
" the time of the' commencemen’o of that Act, except the

capital stock of the saud Company ‘and the dividend thereon

© should becomo vested in Her I\Iajesty, ‘to be applied and

disposed of, subpct to -the provisions  of. that Act, for - the
purposes of the Governmenb of India.

() See. 1.
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- The same Act (x) conferred upon the Secretary -of- State _ 1868

“in.Council for India the general cantrol. over  the expendi- Ssrfi; it

‘ture of its revenues. It dir ectml cerfain “actounts ,;toe be - INEIV‘“

: opened in his namo (y), empowered him to borrow (z), and~ Boumay
to “ sue and be sued, as well in India as'in England, by the 5%,?:;:\;&
name of the Secretary of State in- Council as a body cmpor
ate,” and gave the same suits, 1emedxes, &e. agamst ‘him as
might have been had against the Compmny,eand ‘enacted
that the p1ope_rty and effects by that Act “ vested in Her
Majesty for the purposes of the - Government of India,- or
acquired for the said purposes, shall be subject and liable to

‘the ‘same payments and executions as they would, while
vested in the said Company, have been liable to in respect

‘of debts and liabilities lawf <y contracted and incurred by
the said Company”’ («). The 66th section reridered contracts,’

&c. of thg Company enfoxcefxble against the Secxetary of

State in Councﬂ

. The 68th section is 1mp01 tant : it prov1ded that nelther the
Secret'u'y of State, nor any member of the Council, shall be
personally liable in respect of any 'such contract &e. of the
Company, or in respect of any’contract entered into under
the authm ity of this Act, or other liability of the Secretaly of
State in Council in their official capacity ; but all such lia-
bilities, and all costs and damages - in respect thereof, shall
be satmhed and pald out of the revenues of India.

 We are acquamted with the demsmn of the Supreme Court
at Calcutta in The Penumdm and_Oriental Steam Navi-
gation Company v. The Secretary of State; upon a case sent
up in 1861 from the Calcutta Court of Small Causes. The-
Supreme Court there held-that an. action lay against the
Secretary of State in Council of Indm, in respect of damages
sustained by the plaintiffs in consequence of the negligence
of the workmen employed by Government in one. of its
dockyardq. The Court was of opinion that the East India
Company Would have been liable to such an action, and that

(@) Sec »41.‘.;“ : f(y)‘ Secs.AS, 44,45, " (2) Sec. 49,
(a) Sec. 65, . % Appendix‘A,
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tho words “liabilities mcurred” in the Stat. 21 & 22 th
€:106, ss. 42 and 65, 20T _applicable as well to liability
arising out of a wx.gongful get (D), as to liability under a - con-
tract, and that, thereforg, the action would le flo'amst ‘the
Secretary of State in Council of India, and the ° damades
would be payable out of the revenues of India. Tlnt deCI-
sion, however, does,nob seem to us to affect the queshon

~in'the plesent case.

Tho Stat. 22 & 23 Vict,, ¢. 41 (1859); infer alia; ausbor-

lb%d the Governor General in Council and the Local Govern-
" ments of Bombay, Madms, and the North-Westeri Provmces,
in-the name of the Secretar y of State in Council, to sell 1ea1

.and personal estate in India vested in Her \IaJesty under
. the Stat. 21 & 22 Vict., ¢. 106, and to pmchase land, - &e.

and other property, and to enter into any contract ; whatso- »
ever, for the purposes of that Act; and enacted that all pro--
pe1ty so acquired shall vest in Hel 1\/‘[a‘]est)y for the se1v1cp

.- of the Gov ernment of 'India. - It declaued thab nelthe1 the

Secretary of State ‘nor -any member of the Counoﬂ shall be
pe1son*xlly liable in respect to such sales, pulchases, -or
contracts, and that all 1l’lblhtles, coqts, and damages in' re-

- spect thereof shall be satisfted and paid out of the reventues

of India. Lastly, it declared that” “all actions, suits, and

‘ proceedmgs in respect of any of the matters aforesaid shall
-and may be carried on, plosecuted or. defended in the name

“lof the Semetary of State for Indn in- Couucﬂ SRRk

The statutes and chmters, thch have been 1efe1red ‘to,

. -show that the right.of the Clown to -proceed in "the . Re-
corders’ and Supreme (;omts in Indm as in-the' Ltchequex,
o or.as nearly thereto as’ m‘w be, has beeu recognised, and
- that in many cdses the same pnvﬂ ge has: been granted to

the Comy pany :

We nexé procead '£0. comldel “ hethex . anland, 1f a
Jjudgment be recovered in the name and at the suit of a sub-
eﬂt but ths Cro‘va he enhtlnd to ‘f}m actual bf‘nent of m, tbe

{a\ Vla’e Dhalﬂ Daa’zj; v. lee T L C’ompqny, ’anﬂ s Or. Ca. 545
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which it has been laid down, that .dthouOh the Crown be the Liwpine &
nominal party . to whom a 1ecogmsance has been acknow-. Suirriye 0o
' ledoed yet, if the recognisance be rea]ly for the benefit of a
sxlbject and not for that of the Cr own, such recogmsance is
not entitled to prerogative priv ileges. “In‘ex parte Usher (c),
which was the case of a. recognisance by a guardian in the
matter of & minor, Lord Manners said: It certainly does
_ Dot appear to me to be a debt due to the Crown, norsuch as
“to warrant a Baron of ‘the Exchequex to grant a fiat for the
~purpose of an extent Jissuing ;- for it is not a public debt,
in which case alone the Crown process issucs. And I think
that the form, oj the secur ity does not alter the- natmc of the
”dcbt in thiz esptit.’ The same principle was acted upon by
Sir M. O’Loghlen, M R.in Ileland in Kmly V. MM?_Z)]LJ (d),
wluch was the case. of the: 1ecogm<ance of a tenant under
the Court of Chancely He declined to allow costs in addi-
tlon to the sum’ secured by the _)udgment as the debt was
niot, in his opinion, one 1eally due to the Crown. The Mas<
.ter of the Rolls mentioned several cases, both in Fngland
and Ireland, which supported his view. He acted on the
same plmclp]e subsequently in Creed v. -Creed (e). In Reg.
‘v. Bayley ( f), whele SirB.- Sugden -held that one of the
Trish Limitation Acts, 8 Geo I;, c. 4, does not bar the re-
medy on a Reéceiver’ 'S 1ecogmsance, he mentlons, but does
"not dlspute the authorlty of those cases.

: The questlon asked in thow cases was not “In whosv '
‘ame is the debb standmg on récor d” ? but “ Does the deb
"}\\hon recovered fall” into- the coffers of the S’mte e \Ve'

shall p1 esentlv ao'am advelt to those cases. '

Them can bc httle doubb that thc r ule of the Roman Lmv,

(c) 1 Bal[ & Beatty 199 Re Dalton, 2 ’\IoIIO) 44 Is to the same
"eﬁeut ‘ o c
(d)b & Se. 479 (4 1n IlqR"DJ
(f) I Drury & War, 8. C., 4 11 Tq. 142, 7
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already referred to, has been the parent of the mdxi;h of
English law : Quando ju.s domini regis et subditi concurrunt,
Jus regis preeferridebet \gi) '

“Parker, C. B., in Ilewv. Om'ﬁs (h), says: “By'f}ié Com.
mon Jaw the King has a prerogative of preference in pay-
ment to all his subjects, and to be first satisfied ; the reason

- of it is given in Sir William Herbert’s Case (i) : Quia the-

saurus regis est pacis vinculum ¢t bellorum neret, - This
preference which the King had by the Common law was the
foundation of Magna Charta, c. 18, which was only declara-
tory of the Common law. And that this was ‘ghé King’s

. prerogative by the Common law, and that process. issued

cout of this court (Exchequer) to enforce it, appears by

Madox’s History of the Exchequer from fol. 662 to fol. 667.”

In his Commentary on Littleton ( ]) Lord Coke puts it
thus: “The King, by his prerogative, 1egularf} isto be
preferred, in payment of hLis duty or debt, before any subject

~although the King’s debt or duty be the latter’;: and -the

reason hereof is: for that thcsam us regis est funolamentum
belly ot fir mamentum pacis.”’  The principle seems “to be de-
tur digniori, and is more or less recognised by,the la\vs “of

many countries as applicable to the -claims of the -Sovereign

-or the State ; e. g., France (k), Spain (I), Americdf(m)‘, &nd‘

~Scotland ().

That principle is no novelty in Indu At an eally ddf(e
we find it promulgated by Hindd Jurlsts. _ Yajiiavalkya

says: ‘“A debtor shall be forced to pay his creditors in the
“order in which the debts were contracted after ﬁrst’ disk-

“(¢) Broom 66, 3:d Bd. - (h) Parker R. 95, 100;

(z) 2 Rep 12 b.; et vide 2 Inst. l‘? 19 Com D1 5 Tit. Debt G 8
Tit, Execution, B 3. L ]
A _7) 131’ b
(k} Code Civil, Art. 2098 ; Ibzd note 1; 17th Ed. by Trxpxer, P 275
(#) Institutes of the Civil Law’ of Spain_by Del Rio and Rodriguez,
6th ed., translated by Johnston, London, 1825, Bk 1L, Tit, viL, p. 157 ;
Tit. xx., pp. 194, 197; Bk. IIL,"Tit. x.,'p. 351, The d“ellmg-houses,
arms, and horses of knights (caballero:) and noblemen (hljosdalgo) are
exempt from seizure, except for Crown debts : Ibid., p. 356. .
(m) 1 Kent Comm. 262—269 ; 2 Jbid. 552; 558 10th cd
(n) 1 Bell Comm. b°0 621, 6th ed.- .
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vchargmg those of a priest or the King.” Katvayana says : < If

-there be many debts at once, that. ‘which was first contracted’
shall be first paid, after those of a Ting or #f a priest learned -

~in the Veda” (o).  The term “King’} is by the commentator
Jaganatha Tercapanchanana, extended to the whole military
'(Cshatnya) class, to which class, he seems “to ‘think, a

Brahman would, as dzgmor be prefened in the- payment of
- debts (p). Hindd Law regards land revenue as the paramount:

charge on the land, and if the _subject do not pay it, the
STgtaeay grant the land to another (g). Muhammadan
' ,;overelgT}Z were not prone to waive or abandon such royal
prerog?ﬁjzive as they found existing in India.  The British
rulers of India have recognised the precedencé of the State.

~Tn the Mofussil of this Presidency, and in the Island of -
" Bombay, land rovenue, by express legislation, is declared to -

be prior to any ofjier claim on the land : Bombay Reg. 1v.

- 0f 1827, Set, 1X1X., Cl. 2; Reg. XVIL. of 1827, Sec.v., CL 3
(qualified by Sec. 183), and Sec. 12 ; ; Reg. XIX. of1897, Secs.
3 and 4-(that Regulation was confirmed by Act VIL. of 1836).
.. The- purchaser at a sale for arrears of revenue in Bengal ac-
quires the land free of all incumbrances created since the

49

.. 1868,
SECY. OF
STATE FoR'
INDIs-
.;v. ’
“BoMBAY'
LANDING &
SHrpriNG Co.:

settlement of -révenue with the defaultmo tenant: Act I. of

1845; Sec: 26 (#). Where lands in the Bengal Mofussil, after

seizure by the Sheriff under an ordinary execution, were sold-

by the Collector for airears ‘of Government revenus, the sur-:

plus proceeds only were held liable to Qathy the debt due to '

the execution cred1tor Khzez‘zcoomm Mome v, Issenchundm :

(0) - Vyavahara Ma_‘, Gkha, Ch. V., s 1v . pl- 9. The rule 'Nullmr}
tempus occurrit regi is also to be found in‘the Hindd Law ; bid., Ch. II.,
S, poT . . o

). 1 Dig. trans. Colebrook, Bk L, Ch.»I., pl. cclxxviil,, eclxxix,

(g) 1bid., Bk. IL, ch. 1., plac. xii- comm. ef seg. - See, as to revenue,
Manu, trans. Sir W. Jones, Ch. VIIL, pl. 130—132; Ch.- X, pl.All18;
Elph: Hist. Ind, 4th Ed., pp. 72, 73; and his Report on the Territories

conquered-from the Peishwa, pp. 17, 27, Bombay 1ep1int in 1838; 1 Grant -

" Duff Hist. Mahrattas, PP 26, 27, 3926, 407 ibid., Vol 11, p. 1705 1" Mill
Hist, Ind., Bk 1L, ch.'v., pp. 224,225, 5th Bd.  As to land revenue (pen-

sion dnd tax) in the Island of Bombay, see 4 Bom. H. C. Rep., 0.C.J. pp. |

1,39,40, el seq.; 82—86 ; Morley Dig. Vol. I, p.-559; Tit. Revenue, pl. 2.

(r) And see Bengal Regs. I.and XIV. and XLIV. of1733 I of 17‘)3 ’

Sec. 873 Reg. XLVIL, of 1803; Sec. 5; 5 Reg. V. of 1812,
vo—7-0¢
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Moostofee (s).. In his judgment in that case, Pesl, .J., says:

“Now the prior right of the Government did not abrogate
wholly that of the»Shemﬁ‘ pnd creditor. It took precedence
in like manner, as the concurrent claim of the Crown under
its process defeats or postpones the execution of the SubJeCu
whilst it is mcomplete, that is, till completed by sale and

“aoain (£) ;¢ the surplus in’ the hands of the Collectozs was
g 3 P

still subject (the claims of the Goverpment being satisfied) to
the still existing and unsurrendered rights of the creditor,)

there having been no abandonment of the exeoutlon A

XII. of 1850, Secs. 4 and 5, gave, the same remed§ arramsr,
defaultmfr public accountants uhroughout India, as exiists for

* the recovery of land revenue,—a remedy closely akin ‘to an

1mmed1ano extent. - . A

Tn England. the right of the Crown to precedence does
not arise out of any peculiar quality in thc wrik, of extent.
The reasoning of Lord Coke and Chief Baron Parkel 11t has
been seen, rests on a broader foundation, namely, ‘r,hat the
destination of the debt, when recovered, is the State treasury.
Accor s:hug,ly, we find that the Crown enjoys the sameé prefer--
ence in the administration of assets: 2 Wms. on Exors,, ‘4th

Ed., 850 to 852 ; 3 Bac. Ab., Tit. Exors. and Admors LZ
2 Inst. 32, :

‘It would seem reasonable that the converse of the rule in
Bz parte Usher (1), and the cases of that class already cited,
should prevail, and, consequently, that if the debt, though
nominally due to a subject, really belong to the Qde‘en, and,
therefore, be destined to fall into the public treasury, ‘that

" debt should be entitled to pxerogatlve privilege. .. We asked
~ for authority on that point, but none was cited. . N vert};'e-

less the books are not destltute of examples

Admlutmg the genelal rule,” that exeoutmn ought to be
sued out by him who is party to or -privy to the 1ec01d and

* that a scire focias does not lie upon a Judgment ~when there

wants privity (Com. Dig.,- Tit. Execution, E, and Tm
Pleader 3, I 7), we proceed to refer to Beverley’s Casp first.
© (s) 3 Taylor & Bell 99, 100 (1853). () Ibid. 101 () Ubi supra.

¢
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In Michaelmas 29 Eliz., Thomas Beverley (v v) recoveredin
: ,gume impedit, and before he had execution he was outlawed ;
- whereupon the Queen- brought hé writ,of sojre Sacias, in

virtue of the outlawry,  for. ex@oution of the judgment.

Walmesley, Serjeant, argued strongly that the writ could not
" He, because, amongst other réasons, there was no pr1v1ty n
" the Queen to sue out, execution,  Sed tota curin conz‘m, eum,
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~ and they said that the Queen i in the case aforesaid had suffi- -

“clent privity to sue executlon, because the chose, which had
~ been in the plaintiff, Beverley, was then vested in the Queen.

" To the same effect is Bac, Ab., Title Scire Facias, B ; Title

. Outlaywry, D 8 (4).

= In Noone’s case (w) an action of debt was bl'oﬁg‘ht in Lon.
“don against one as an executor, and, on plea of plené admin-
*istravit, judgment was given for the plaintiff, who ass,1gned
the same tg the<Queen, whereupon a scire facias issued out
of ‘the Exchequer against the defendant into the county
" Dorset. - The Slieriff returned nulla bona, &c., which scire
fa,c-ias was upon a constat. of goods in another ‘connty. It
was agreed by all the Barons that the debt was well assigned
‘:to the Queen, and also that the scire faﬂms might issue forth
- of another court than where - the record of the _)udgment
" remained. Citing that case, Comy J/n, C.B. (D1g ., Tit, Pleadex
8, L3, ;S'cwe facms upon - judguent), -says: “If a debt
~after recovely inB,is: assxgned tothe King, a scire facms
may issue out of the Exchequer

At ‘page 1] pl XXVl of Savile, the rlght of the Queen to

proceed on a debt assigned to her is thus recognised :— If
-J. S. beindebted to J. D., who is in debt to the Queen, and
wako over the hond of J. 8. to the Queen; process shall be
awarded to inquire what goo&s and chattels J. 8. had at the
time of the a smgnment and not at the time of the maklng
of the' bonc SO :

(v} Slr F. Moore, p 241, pl 378. Beverley s outlawry was afterwards
" reversed 1 Ibid., p. 249, pl 421 but that dO\./S not affect the* law as laid
down in this case, .

/w) 2 Leonard 67, Trm 31 Eliz. ; Com Dlg . Tlt Asswnment D;and
see York v. Allen, Savile, p. 133, pl. cex. Pasch, 36 Eliz, in the Exchequer.

TLawpive & .
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In Beawmont’s Case (z) it was held by the Exchequer that
the Queen might have a scife fucias upon a bond conditioned.
for the performance of cfvenants, which bond was assigned

“to her by the obligee, wNo was her debtor. The cases of

Breadman v. Coles (y), ahd The Attorney General v. Pouli-
ney (=), show the validity of such assxgnments, notw1thstand-

ing the Stat. 7 Jae. I, c. 15.

In the course of hig able Judgment in Cawthorne v. Camp-
bell (a), Byre, C.B., says: -“We held, upon very solemn .
argument, not a great while ago, that the .King’é moiety
recovered, in, I believe, o popylar action, as soon as it was fixed
and vested by judgment, became a.regular debt to the
Crown, and ‘was within the Act of Harry the Eighth, which
entitles the Crown to be preferred in its execution. as fora
debt ; so that the Crown’s interest in the subject is very dis-
tincﬂy'maﬂ?edand affirmed.”” -

That case men’moned by Eyre, C. B . iy the stlongest of -

. all of the demsmns which we have been able to discover

in favour of the Secretary of State. The action was a qui.
tam popular action brought by an informer. By him the

" judgment was obtained: There was not any assignment to
_the Crown, and the mere fact that the Crown ‘was benefi-

.

cially entitled to the moiety of the penalty recovered by

the judgment, was held to give precedence in. 1ts execution
to the Crown. : ‘

_ Those cases, such as Cawthorne v. O'dmpbéll (), The “Atvikor-
ney General v. Hallett (c), The Attorney General v. K@ngston

&), Adams v. Fremantle (¢), Lamb v. Gunman (f), in which
‘the Court of Exchequer has removed from  other courts in-

to the Exchequer, suits or ploceedmws in which the profit
‘of the Crown came in. question, show that the Exchequer sobs
no importance upon the question whether the. Cr rown Swas
actually a party to the suit or other proceedmg, and considers
only whether the Crown is 1nterested

(#) 2 Leonard 55, Trin. 29 Eliz. ) Hobalt 253 '
(2) Hardress 403. (@) 1 Anst., p. 221.
()1 Anst., p. 205. ()15 M. & W.97. ()8 M. & W, 263
() 2 Exch. 453, (f) Parker143. _
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' - On the same principle, that court, in Ez par te Durrand (g),
‘held that it might. entertain an application to control the
conduct of the C‘ommlssmners for%udltmg public accounts,

‘With respect to a contract enterefl into by Durrand with the -

‘Loz s of the Treasury.

' The test adopted by Lord Manners in B zocwte Usher (k),‘

~we think, affords a safe gnide in the present case, which is
~the converse of that cage.” The questwn with him was, does
, the money go into the State Treasury ? = That principle does
ot seem to bein conflict with any of the authorities, but ap-

+-pears to have been acted upon in several of them, especially

in the instance mentioned by Hyre, C.B., in Cowthorne v.
"'Oa,mpbell The Secretary of State (who is very much in the
,iame position as the public officer of a joint stock company,
‘through whom the company may sue and be sued, but is
~himself uninterested), we have seem, . takes by the statutes

no beneﬁgfal interest whatsoever in the money to arise from
~the judgment. It is indeed an item of casual revenue only,
but for that, Just as much as. for an" article of regular
- revenue, Hyre, C. B., held, in Cowthorne v. Oampbell that the
"'ng was entitled to assert his prerogatw@ to have the case
jmoved into and determined in the Exchequer '

' The Bast India Company, ab all events down to the pass-

: mg of the Act 8 &4 Wm. IV., c. 85, were beneﬁmally in-

‘terested in the revenues of India, and, even after the passing

_of that; statute, and down to the close of their career asa

',govermng power, in 1858, continued so mtelested to the
extent of the dividends on their capital stock ; yet we have
‘shown that, with respect to many items of then'levenue, they
were entitled to the same advantcnges of suit as the Crown.
The ‘Secretary of State in Council has no interest whatever
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in the revenue of India. - Whatever rights the Crownhad to ‘

any portion of Indian veventie before 1858, it stillhas. Fur-
“ther, Sec. 2 of the statute of that year (21 & 22 Vict., c. 106)
7 ) (9) 3 Anst. 743. ~

(h) Ubi-supra, And see the observations of Lord Campbell n Spooner

v.. Juddow, 4 Moo. Ind. App. 379, as to quit-rent gomo into the Treasury
of the East Indis Company.’
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BOMBAY HIGH COURT REPORTS,

vested in’ the Crown all the territorial and other. 1eve~=

nues. of or’ arising in India, and directed that all of those :
revenues sho%ld be received not only for, but in the name
of, Her Majesty.

. The judgnient debt in this case seems to us to fall within
the words “ other revenues of or avising in India ;” and in.
receiving the same the Secretary of State must, in obedience .
to that enactment, do so both for and in the name of Her
Majesty. Were we to hold that this judgment debt isnot-
a debt due to the Crown, we could only do'so.upon grounds.

- highly technical, and upon no satisfactory principle whatso- -

‘ever, and, as we think, in contravention of the- Imperml‘

Statute of. 1858 _The ou’dawry or agsignment of a judgment
creditor will, we hzwe seen, so vest the judgment debt in the
Crown as to en’mﬂe it to priority of execution. ~ We cannot’
attmbute a less effect to the statute. The property. in tlns
debt is, under that statute, vested in the Quuen SHhe Sec B

" retary of State in Council cannot, to use the most carofully;
- measured language, be regarded as having even so much of -

property in that debt as the informer, who was the plamtlff; :

- in the qui tam action mentioned by Eyre, C.B., had vested.

~in him in the King#s moiety of the penalty, the subj'ect of -

that action. The Secretary of State in Council has 'merelyi'

a power or capacity to sue and be sued, but has no property .
in this or any other item, casual or regular, of the revenue
of India. : :

“Forp these 1easons, we feel bound to decide, alrhouo}l in
this particular instance with some reluctance, in’ favour of
the priority of the Crown as represented by the Secretary of
State in Council for India. In consequence of the opposite

“opinion ‘arrived at by the eminent and learned ' J udge from”
-whose decision  this appeal has been. bmught we “have -

thought it our. duty thus fully to glve the grounda of our °
Judgment R L PR

~We reverse the orders of the learned J udrre 50 far as they =
affect the claim of the appellant, and wo direct that the judg-

ment debt, in Suit No., 631 of 1867, be psud_ out of the -
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assets of the Bombay Landing and Shipping Company,. 1868
Lumted before any distribution: 1@@made amongst the other: §ff§ rox
cred1tors of the company We %We uo OOSt% 05 this appeal. - TP

" BowBay
A‘utorney for bhe appellants . T Hemn (Governmenb LaxpING &

Smrrme Co. ’
Solicitor). i

Attorneys for the respondent Aclamcl Prenfzs, & sthop
O
In ve MaxcmaRs Hinst ReADYMONEY. . Jamsl

1 néolvent——Detaining_Creditor—]mﬁri’sann’zeht—-Em'ecution~—Indian -
Insolvent Debtors” det..

Where, under Sec. 51 of the Insolvent Debtors’ Aet(11 and. 12 Viet,; e. -
“21), it has been adjudged that an insolvent shall be forthwith discharged
-from all his debts, &ec. except as to certain specified debts, and as to these

that he shall be discharged‘sb soon as he shall bave been in custody, af.
the suit of &z patson or persons who shall be creditor or creditors for the
‘same respectively, for such period as the Court shall direct. C

Such an order of adjudication does not in xtself opelate as an order for
the imprisonment of the insolvent, but the detaining creditor, if he wishes
to arrest or. detain the insolvent for such perlod must, (if he have not
already - done '=0) place lumself in a posmon to issue executlon agamst )
the insolvent. . , : :

MANOHARJI HIRJT READYMONEY was brought up in
' the custody of the Marshal of the County Gaol, und.er:
a Wut of 7mbeas corpus dated the 80th of January 1868

The OZe;k of the Crown (J. Mcmwtt) read a warrant, dated:
the 80th of November 1867, under which the prisoner had
‘been impriséned in’ the County Gaol on the . criminal side ‘
for two calendar months, for an offence under Sec. 50 of the
Insolvent Debtors’ Act.

"He also read an order of the same date made by Tucker, J.,
sitting as Commissioner in Insolvency, whereby he directed
that the said Mancharji" Hirji Readymoney should be dis-
~charged forthwith as to all the debts and liabilities .men-
tioned in his Schedule save as to the debtdue to H. and
Al Berens and as to that debt, that he should be discharged
So soon as he should  have been in custody for six calendar
months in ‘the County Gaol on the Civil Slde, at the suit of



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 

