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Appeal No. 117.
U/MEDCHAND> HUMMCHA\ID et al. o dppellants.
SHA Bura'kipa’s LA’ LCHAND et al ......Rcspond@nts‘ .

Account Stated—Implied Conlmct-—-Limztatmn—Act XIV. of 1859, -
" Sec.t., C1. 9, 10, and 16.

A suit to recover the balance of an account adjusted and signed by the -

-defendant, may be brought at any time within six years from the date of

the adjustment, the contract to pay the amount found due on the adjust-..
ment being an implied contract, and, therefore, falling under CL 16 of °
See. 1. of Act XIV. of 1859, and not under ClL. 9, Sec. 1. of that Act.” .-

Semble, that the adjustme'nt and signing of an account by the defend- '
ant is a sufficient contréict in writing to satmf) the requirements of ClL 9'
of Sec. 1. B

PPEAL from the decision of Arnould, J.
The Original Suit (No. 796 of 1867) was tried in the
I‘nst D1V1s1on Court on the 1oth of Augtist 1867, when,_‘
judgment was given for the c1efenc1ants
The plamt (filed on the 22nd of J uly. ]86 7) claimed to 16-37
cover Rs, 11,217-3-4 on an account stabed mnd swned by‘_
the defendants. ‘

The followmo' is a translation of the account sued upon,
taken from the books of the plaintiffs :~-
“ Interest on the account of Sha Bulékidés Lilchand. .
Per S. 1919 (1862-63). . o -
Dr. L : - : "’ - :Cr. v
Rs. 10,7172-244 cents. - - Rs. 29 as. 2 Kartik Sud 1st,

“Kartik Sud 1Ist, Friday (74th October| Triday (24th October 1862), for.

1862), Rs. 29-._, ‘| balance up to Ashvin Vad 30th,
Rs. 10,688% - 114 cents., i 368 171 \Vednesday (1ith November
124 months and 9 days. } 1,308-173- 1 1863), Rs. 10,6832-113 cents.

1,368-17%

Abstract. :
Dr. ‘ o : . . Cr.

Principal due eV e, R .10,6888:113.

- Interest, cerits 136,81/ i at 2 pel cent,"

AMOUNLING £0 vv v v vuses 1026‘-12‘3..

Due on Kartik Sud 1st, 1920, Thurs- .
day (12th November 1863). ' } 11 7143"241

" Whritten by Sha Bulakldfxs Lalchand Rs. 11 7143—24 are duly foimd

to be due to you on account on Kartik Sud ist, Thmsd‘u (12th November

1863), by the hand of Rivchand.”
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. The anntlffb, in their pfu tlculzus of demand, gave the de- __ 1868,
‘U'MEDCHAND

fendants credit for Rs. 497-12.7, being the prlce of tea and Hygayemann
sugar purchased from the defendafits on severd days subse- e‘ at:
quent to the adjustment of the account . They claimed Sm’ BULA
.interest on the balance from the 13th of November 1863 till ﬁ;‘j‘;ﬁ ZA;;
payment. The defendants set up as their defence the law of -

limitation. -

~ The appeal was argued before Couc, C. J., and Wresrrore,
J., on the 23rd of Decembel 1867, and the 14th and 15th of B
I‘ebluary 1868.

White (with him Marriott); for the dppellants :—The ques- -
“tion to be determmed is whether the non-payment of an ac-
“count stated and s1gned falls within the words “ breach of any -
contract”” in Ol 9 of Sec..1. of Act XIV. of 18,.59, I contend
that it does not. The word ‘“contract” in that section means
express contract, and that CL 9 does not apply t0n implied
contraci®is clear from the decisions. Doorga Monee Dossee
et al. v. Doorga Mohun Doss () decided that the limitation
prescribed by Cl 16 applied to a suit for reimbursement of.
rateable shares of a jdint decree. Radhcmdth Dutt v. Gobind
Chunder VG’ZLd_ttmjee (b) lays down the limitation which applies
in a suit brought by a principal, to recover money received
by his agent for his use, as six years. "To the same effect is
Sheikh  Amjud Al v. Sywd Al Buksh (). In the case of
Noboo Kristo-Bhunj v. Raj Bullubh Bhunj (d), it was decided ,
that a suit for contribution by a pex_‘son who became surety
for the repayment of advances received by himself and the t
defendant from Government for manufacturing salt,and who
‘was obliged by an execution against him to pay the whole
sum advanced, was governed by CL16. [Wrsrrorp, J., re-
ferred to Heera Monee Dossia v. Promothonath Ghose (e),
which was a suit on 2 foreign judgment, and in which it was .
decided that the period of limitation was six years.] : The
conclusion to be drawn from all these, which are all cases in -
which the obligation to pay arises from a promise implied by
laW is that implied. contracts do: noh come within the mean-
(a) QCalc W. Rep., Civ. R 266 (b) 4 Cale. W. Rep., 8.C. C. R. 19.

.. (e) 2Cale. W, Rep., Civ.R.122. - "
(d) 3 Cale. W. Rep., Civ. R. 134, - (e) 8 Cale. W. Rep, Cn . 32

‘\ vi—3 0 C
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_ing of Sec. 9. ' The meaning of an account stated is clearly
U'MEDCHAND

shown in Ashkby v. James (f), TIrving v. Veitch (¢), and Laycock
v. Pickles (h)» [Couen, C.J., veferred to Tannerv. Smart (¢).]
It is a contract in which obflgatlon to pay is raised by im--
plication of law from the fact of the parties stating the
account. It has already been decided in this court, by the
late Chief Justice, Sir Matthew Sausse (Suit No. 816 of 1863),
that the limitation in cases of money paid to the use of
another is six years. What intelligible distinction can be
drawn between that case and this? The decision relied:
upon on the other side, Nobin Chander Sahoo v. Sureop
Chunder Doss (j), scems to have been decided on the au-

‘thority of two earlier cases, Doyle v. Khooseeal Khan (),

and Doyle v. Allum Biswas (I), in neither of which are the
reasons for the decisions given. FEven if it should be held .

that an ii:hap}ied contract comes within the meaning of Cl..9,

there is & sufﬁment written contract here to bring the case
within the oxception : Villiappen Ghetty v. Nootoo (m), Syed:
Alt Satb v. Sri Raja Seniyasirdj Pedda (n).

The Advocate General (the Honorable L.” H. Bayley). (\'vith"‘
him Dunbar), contra :—All the cases in which the exact po‘inﬁ :

" now before the Court was decided are decisions in my favour.

The decisions relied upon on the other ‘sideé are, properly
speaking, not actions of contract at all. They are obligations

~quasi cx deliclo. "The obligation to pay is imposed by the’

law upon the defendant in mmtum,——pmtlcularly 50 1In the_'
case of payment of money under a decree of court. "It would
be absurd to suppose the Legislature had such a case as that ,

- in mmd when framing CL. 9.

The case of “money pald” is certainly opposed to thli‘

" view, but - that was decided in a Division Court, before &~

smglevJudge, and the authorities in Calcutta conﬂlct_wath it.
Whether the adjustment of an account be looked upon as a

“{H) 11 M. & W. 542. . (g) 3M. & W. 107.°
(M) 33L.J,Q B.43. (3) 6 B. & C. 603. o
(j) 6 Cale. W. Rep., Civ. R. 328, (k) 3 Cale. W. Rep., 8.C.C. R. 1.
(D 4 Cale. W. Rep., S, C.C. R. 1. . (m)QInd Jur, 1.
(n) 2 ‘Mad. H. C. Rep. 401.
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contrack or not, it comes within the three years” limitation.
: Takmg it as a contract, it is one m which the parties have

partly in writing, but as the verBal por tion—that is, the pro-
mise to pay—is that which the plamtlff sues upon, it is a suit -

for the breach of a contract not in writing. - I, however, con-

tend that it is not a contract, bub only the aokﬁowledgment
E of & debt ; and, as there is no engagement to pay, it does not
come within the exception. The Court will mot, unless com-

‘pelled, limit the word * contract’”” by the insertion of the

-word “express” before i, as contended for on the -other
side. . He cited RBann v. Hughes (0); Chitty on Contracts,
p. 14 ; Phillimore’s Roman Private Law 271.

“White was heard in reply.
Cur, aclv vult.

Coucif, C. J.:—The plaint in this suit claimed Rupees
1 1,21:778-4, for money'found to be due from the defend_ant-s'to
the plaintiff on an account stated between them; and signed
by the defendants, after giving credib in-the partlculars of
demand for a sum of Rs. 497- 12-7, the: price of tea and sugar
purchased from the defendfmts, and also-claimed inter est on
the ﬁrst“ mentioned sum fr om the 18bh of Novembel 1863.

’ The plamtlff rolied upon 8 statement of account .in the
following terms, written by one of the defendants, the name

used therein being the name of the defendants’ firm it Writ-

ten by Sh4 Buldkidds Lalchand, - Rs. 11, 7143-24«1 are duly

found to be due to you on. account on Kartlk Sud 1st,
Thursday (12th November 1868), by the hand of Révchand.”
And it was in evidence that the account adJusted. was what
is ‘called a Shroff’s account, namely, for money paid and com-

mission,
The plaint was filed on the 22nd of July 1867, and the suit
came on for hearing befme Sir Joseph Arnould on the 13th

of August, who held that it ‘was barred-by Sec. 1., CL. 9, of
Act XIV. of - 1859, followm«r a demsmn of the High Court at

‘ (o) 7 Term Rep. 350.
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_1865. _ Calcutta (p). From  this decision the plaintiff has appealed,
U/MEDCHAND : ]
HUKAMCHAND

of al. suit comes within that clause.-

and the question which we have to determine is, whether the

Ve
Exnni'f EI;}LI :The natme of ah account stated is described by Lord
CHAND ¢f 0l Abingeri in delivering judgment in Trving v. Veitch (), where
he says: “The account stated is nothing more than the ad-
mission of a balance due from one party to another,- and
that balance being due, there is a debt; and when & man i’
- indebted, there is always a good consideration for his pro-
mise. ‘The very statement of the account, and admission -

~of the balance, implies a promise in law to pay it.”

" The action upon an account stated is founded upon a con-
tract implied by the law, “ that he against whom the balance‘
appears has engaged to pay it to the other, though there be-
" not any actual promise ; 7*and belongs to the class of 1mp11e&;
_eontracts, which are descrlbed as arising from the {_general;
1mphcat10n and intendment of the courts of Judxcature, tha,tt.
every man hath engaged to perform what his duty or JLlSthB
reqmres 2" 3 Bik. Com. 163 164.

- Writers on Buoglish- law, as well as the ooﬁr'ts in Eﬁo;laridlr
have not made a distinction between a genuine tacit, or im-
~ plied contract—that is, a contract to be inferred fic rom ‘the
words, ‘or from the position, or conduct of the. obhgor pre=
vious to the completion of the obligatory incident—and an
' obhgatlon resembling that created by contract, the mstances
- of which are given in Sees. 54 to 61 of the Indian Contraet
- Bill prepared under the superintendence. of the Indla,n Law

Commissioners ; and’ have, for the purpose of enfo*'cmg the‘
'obllgatlon, treated both as contracts. It appearsto us to'be
necessary to bear this in mind when we come to considet-
‘what construction is to be put upon Act XTIV, of 1859. - The
Act was, by Sec. 24, to take effect throughout the Presiden-
cies of- Bengal, Madras, and Bombay, and ‘as to be apph-.

_ cable not only to suits in the Supreme Courts, which were to -
e demded accordmg to English law; " but “to suits’ in thei
other courts in the Premdenmes which Were not to be gov- -

(p) 6 Cale. W, Rep., Civ. R. 328 T (g) 3 M. &W 107
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“erned by that law. We think it must have been the inten- 1868,
tion of the Legislature that the hw of" hmltatlon whichis a &]‘;ﬁﬂg;{‘iﬁg
law of procedure, should be uniform in «all the courts, and ‘:’tvﬂ.‘l?
that the language used in any SFf the sections cannot have Sma’ Bura'.
one meaning given to it in a suit which is to be declded ac- I&D\:\,;Ie‘f ZZ
cor dmg to the English law, and another in a smt in which- o

the court is not bound to follow that law,_\, or, as in cases of

contrach or succession even in the Suplferiig Cour:tvs, may be:

bound to follow another.

Before examining the language of CL 9 it will be well
to notice the clause immediately prec'eai.ng it." By that- it
is enacted that to suits to recover the lire of- ammals, vehi-
closJ bmts or household furniture ; or the aumoun*L of bills for
avy articles sold by 1em11 and to-all snits for the rents of
any. bmldmos or lands (except certain summary smts), the .
perlol of limitation Sh‘mll be three years from the time the
_cause of action arose. Now we have here ‘& special provi-
sion for suits which in very many cases are founded on an
implied contract, and will come. Wlthm CL 9 if that ex-
tends to 1mphed contracts ; and it would seem that the
'Legmlatme did-not look upon these as suits_for the breach of
a contract.

.CL 9 commences :. ¢ To suits blought to recover money
lent or interest”’ [both of which are cases in Whlch ‘the con-
“tract or promise to pay is only implied], and continues : « or
for, the breach of any contract; the period of three years from
the time when the debt became due, or when the ibreach of
contract in respect of which the suit is brought took place,
unless there is a written engagement to pay. the money lent
or interest, or.a contract in writing signed by the party to.
bé bound thereby, or: by his duly authorised agent.” If the
words “any contract” are to be taken'as meaning “any-
implied contract”.in the sense in which the term is used - in’
-the English law, they will include not only genuine contr: acts, »
‘but the obligations resembling those created by contract to
which e have alluded. .~ We think this was not intended,
and that such- a construction .cannot be put upon an Aqt-
.appli‘cz-.lble}t‘o sﬁit‘s in any court-in the Presidencies. V
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Then as regards implied contracts, properly so calied the
reasons for thinking that they were not intended by those
words are, that two of thom, the obligations to pay money
lent, and inter est—are expr: ressly provided for ; and also that
the words “breach of contract” would be ordinarily under-
stood as meaning the non-performance of an ag;'eemeht*
made by the parties, and not of a promise created by law;
or, to use the words of a learned writer, “resting on a mere
construction of law:” -2 Steph. Com. 56. In many of these

" cases—accounts stated and money paid, for instance—the -

liability would ordinarily be described as a debt, and not for

. a breach of a contract; and it.is so described in-CL 9 in
" the cases of money lent, and mterest. It is only by a precise
_and scientific use of legal language that the non-payment of

“money due on anaccount stated can be described as a breach
’ of contract:

- The late Chief J ustice of this couvt Sir Matthewi Sauisse,

}on ‘the 31st of August 1865, in a case which has. notb: been,,
“reported, but of which we have seen his mnote, held that a

“suit for money paid fell within CL. 16 of Sec. 1;and mlghﬁ1

be brought within six years ; and the High Courtat Calcutta»'
(4 W. Rep., 8. C. C. R. 19) held that a suit to 1ecove1 8

'payment made on behalf of the defendant, Whmh@he was

bound in laW to reimburse to the plaintiff, was “governed
by CL 16. The same courb (8 W. Rep., Civ. R. 82) has

“held that a suit on a foreign judgment may be broughtl

within six years from the day when the decree “was made..
Looking to the principle on which actions on foreign. judg-
ments are supported (Williams v. Jones, 18 M. & W. 628,

- 634; 2 Blk. Com. 160),.it seems impossible to reconcile: this
: ;demsxon with the view that Cl. 9 applies to- con’macts Whlch

are merely implied by la,w

F01 tho above reasons, we are of opinion that the  present
sult isnot.one for a breach of contraot “within the- meamnf)'

~of CL. 9. Supposing . we had not been' of this. opinion, ‘we

think there might have been good grounds for contending
that there was here a sufficient Wmtmg signed by the ‘party
to be bound : as the writing by mere force of law, and with-
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out any further act on his part, had the effect of a contrach; ___ 1868.
e A . . : U X
but it is unnecessary for us to decide this. We must reverse myxayoniny

the decision of the learned Judge$ and, as there may bea el

defence to the suit on other grouftds, we, musb remand it for Sma’ BLLA.'

re-trial ;- and the costs of this appeal’wﬂl be costs in. the suit, §;§;ifﬁ ,fl

Decree wvmscd and suit aemfmded

_Attorney for the plaintiffs: 0. T Jabjz
Attorneys for the defendants: Hecm T, C’levelmzd and, Pezle

S RN
Apj)éal No. 115,
Inre The Indian Gomjmniés’ Act, 1866. " _March13.

THE SperpTARE OF Srate 18 COUNOIL OF.

INDIA Le...., ... Appellant.
Tin Boupay. LANDING AND SHIPPING Cowr-‘

PANY (LIMITED) oovivevieinhnnnn, ... Respondents.

Crown Debis—Judgment Débts due to the Crown—Precedence in Execis-
Hon—Judgment Debts due to the Secretary of Statein Council for India:
—Indian Lompanies’ Act—Smy of Ewecutwn——Cesswn of Bassein to the
Portuguese . N .

A Judr»ment debt due to the (Aown is “in Bombay entitled to the same
precedence in execution as a like judgment debt in England;if there be
no special legislative provision affecting that right in the particular case.

Under similar circumstances a judgment debt due to the Secretary of
State in Council for India is in Bombay entitled to the like precedence,
and the reason is that such debt is vested in the Crown, and when realised
falls into the State Treasury. : .

The nature of the cause of action in 1espect of which the judgment was
recovered does not affect the right of the Crown or of the Secretary of
State in Council for India to priority. .

As the Crown is not, either cxpressly or by 1mphc-1txon, bound by the
" Indian Companies’ Act (X, of 1866), and as an order made under that Act "
for the winding up of & company does not work any alteration of property,
such an order does not enable the Court to stay the execution of a-
judgment debt due to the Crown, or to the Secretary of State in Councll
for India. . - .

The cession of “Basscin~ and its dependeuues (including Bombay and

Salsette) by Sultdn Bahadur of Gujardt to the Portuguese, and the treaty -
made thelcupon, mentioned.
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