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Na'va’yvan Krisana Lavp - o. GERARD I\OPMAN,
" Collector of Bombay.

Jurisdiction—Small Lause Court——Revenuv~qu7ecior—Act IX. of 1850;
Scc,ﬂn—Ref/ XIX. of 1827, Sec. 2—dct VI Qf].836 Sec. 1. -

o

o 'The Collector.of Bombay, bond fide believing that certain land: upon
which a quarry had been opened by the plaintiff was Government waste
land, by his servants foreibly . stopped the quarrving operations of the
p‘munﬂ" ¢ for. the purpose” (thc Collectoy, stated-in his evidence)
: })IGSulVng the land for Government, =s land flom wlnch revenue mxght
- in future be collected.” : ' o
In an action of trespass brought against him by the plaintm, it'was held
that this act of the Collector ‘was not ‘“a matter - concerning revenue”
within the meaning of Bee. 25 of Act IX. of 1850, and ﬂxat the jhrisdic‘ti‘on
of the Small Causc ‘Court was, therefore, not exclided. :
- Held also, upon the facfs‘ stated in the case; that tlie pos>ess1on of the
plaintiff of the land . in. questxon was sufficient to entitle him to malntam
‘an action of tréspass against the Collector, ‘

LN}

The Revenue Court, under Sec; 2 of Reg: \Dx ofl@‘)/, has not e\clu-
sive .]unb(h(*hon over tliz Coller-tm of Bombq‘\ fm all-acts done by lnm
in his official capacity.

- Semble; See. 1 of Act Vl[ of 1\3" (@) was xetxospectl\e onlv in 1ts
ppmatwn, and is now ohsole

C.A.;‘a]u stated for the opinion. of the H]gn 0011rt pursu'mt
to the provisions of Sec. 55 of Act IX. of 1850, and
Sec. 7 of Act XXVI. of 1864, by John O’Leary, Acting
Tirst Judge of the Bombay Court of Small Causes :—
“This was a sﬁﬁn’nons for Rs. 101, damages sustained by
the plamtlﬁ' by reqson of the defendant havmo' wrongfully
‘ - () Since lcpealed by Act VIIL of 1868, ~To.
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.-

-stopped certain blasting operations carried on by the plaintiff »

on the lands of the plam’uf’f' within the Mahim District, and
for the defendant’ havmg wroiigfully taken possession of
certain tools and 1mplemeﬁ’ts belongmg to the phmhff

- “The case came on for ]\eauno before ine 011 the 4th of :
February 1867.. :

< ¢ Government Solicitor, for the dcfendqnt ob_]ected that
this court had no Jjurisdiction to try the case. :

¢« Tn support of this ob]echon he cited Reg. XI‘( of 1827; -

,‘ Act VIL. of 1836 Ch. 1, Sec. 1;and Act IX. of 1830»

Sec. 25, ' - Ce
© Mr. WIm riott, for the phmtlff contended that this was not

a- matter of 1evenue, and that the court had jur lsdxctlon ol

“T was of opinion that, if it were necessary to sue. héf

:‘(zollector of Bombay in his capﬂmt) of Collector, the ma‘r‘rei A
primé facie ¢oncerned 1evcnue, and that the cou¥v Zad no,

jurisdiction.

T offered to amend the summons - by strﬂunw outi:the™
words ¢ Collector of Bombay’ from the designation- of . the -
defendant, and to proceed to hear the defence, soras to’ as- -
certain the nature of tlie acts complamed of. Mr. Marx iott
stated that, as I had expressed an opinion that I had no Ju- ‘
risdiction to tr y the validity of any act done by the Collector

_in his official capacity, he would not ask for the amendment

if T would state a case for the opnnon of the H}gh Court.

- “I agreed to-do so, and subJect to the opmlon of the',

-High Court on the following question :—Has the Court of
Small Causes of Bombay. jurisdiction - to 'try _any. action
~brought against the Collector of Bombay for any acts dong
by him in his official capacity as, such Collectox T dis-

missed the case for want of - jurisdiction. Should the High

‘Court be of opinion that T was wrohg in- so doing, the case
-'ought to be restored to the file, and hearé{ in due course. 7

The case came on for. heaung bef'01e ARNOULD and

vWESTRoPP JJ on the /th of March 1867

- Marviott for the plalntlﬁ’
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e Advocate General (the Honorable L. H. Bayley) and
Giréen for the defendant,

" The Court, bemg of opinion tln’g fhe propositidn contended

~for by the defendant could not be’ cstabhq,hed in so w1de and
general a form, ordered the cause to be restored to the_ file

_of the Small Cause Court; and the same to be heard in due’

course.

~ The cause was accordingly restored to the file, and heard
_ upon the merits, when a case was submitted for the opinion
- of the High Court by the same Actmo First Judge. . ~

Casg. ~ “The plaintiff alleges that he is the owner of cer tam;

land situate at Dharé avi, in the Mahlm District of Bombay.

“The defendant at the time of the alleged trespass was
Acting Collector of Bombay.

“The ‘dOfOl‘ld;’LlLfr pléadod—_—-'
125" That the defendant did the act complained of in his

official capacity of Collector of Bombay, and is not byv

Jaw answemble to the Jurlsdlchon of this court.

.lI Tlnt the alleded cause of action 1s'a mmttel con-

.. cerning revenue, and under Act IX. of 1850 the Coultb

of Small Oauses lm% 1o jur lbdlCtIOll in the case.

HI. "That tho aots complamed of were done by the

defendaht as a judicial oﬂ%ccl actmrr in the execl-

, tlon of his office.

lV ' That the acts complamed of were. done by the de-.

fendant under a bond fide behef that in so doing he
~wag acting in a matter’ concelmng the 1'evenue, or as
- a judicial officer in the execution of his office.

E'V‘ " That the land in questlon was nob at the tlme &c
the land of the plaintiff, - ‘

“The defendant admitted that he dul by his selvanbs,.

ente1 on the land and . forcibly. stop the blastmo' operations
being cmued on by the plamtlﬁ‘ :

. “On the evidence %dduced befole me, 1 ﬁnd that there is-

o certain piéce of land; of 1o g eab value, situate at Dharaw}

- which has never paid land-tax or quitsrent to Government,
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and which has never been assessed for land-tax or quit rent
payable to Government, und apon which some thirty or forty

rears ago there steod certain buildings used as 011 milly, -~
3 D

“These mills appear to have been the property of a cor-
tain’ Captain Mignon, who, it was stated in the course of

the trial, but not proved, leld soine office nnder. Govem-

ment at that time.

“Tn 1836 Captain Mignon loft Bombay, and from him, in
some way not clearly or at all proved before me, this picee of
land, with certain mills thereon, passed into the possession

of one Thomas Cooke.

Letters of a,dmmlutmuovl of the goods of Thomas (JooLc,

. who was a British subject born in Ingland, were, on the 27th
~of January 1847, granted to onc . . Liausanne, and on the
st of April 1847 the said Lausannc leased, the land in ques-

tion to the plaintiff for ten years, and on the 268 of Jﬁly
1850 the said Lausanne sold the said lands absolutely to the
plmn’mﬁ‘

“The mills were, under some a *mnoemenb beﬁween the
plaintiff and Lausanne, taken down about the date of the sale,
and since that time there hwc beeu no perm 'meuu bu}l&mos
‘on the land.

- “In 1850 the plaintiff made application to. the thén Col-
lector of Bombay, stating that the land was standing in tho
Collector’s books in the name of Cooke, and applying to
have it tran_sferrc& to the name of the; plaintiffs _

-“The plaintiff further had a bagtiki beaten at thiy time ;
but no such transfor was ever made in the Collector’s booksi

7 ﬁn(i that in the year 1859 or 1860 the plamtlﬂ hvcd

S on the land in question for a period of three or- four days

Qurlng the Mahim fair, and in the early” par of 1866 he
xagai'n put up tents and lived there for three or four months,

. and that, during the latter period the Government Sui‘VeyO“

- of the Mahim District was aware of his hvmg there, and did

not prevent hini. With these excephons, I find that sinco
the mills were taken down, in 1850, thé land has not begn
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~used by the plaintiff, by Government, or by any person for
any pérmanent purpose.

- «In the latter part of the yg%r 1866 the plaintifl’ com-

“inenced blasting or quarrying operpbions on the land, having -
previously obtained the usual license from the Commissioner.

of Poliee.

“In qoptoxhbnr 1866 a clerk in the office of tho Collector
of Bombay verbally reported to the Collector that quarrying .

OP\,FS.thDu were being earried on on this land. -

' Acting on this report, and, to use the words of the Acting

Cullec’tor having satisfied himselt that the land was the pro-
perb) of Government, —but without communicating with the

plaintiff,—the Acting Collector, on or before the 26th of

October 1867, gave orders to have the operations on the land,
then being carucd on by tno plaxnbz? stopped : his object
being-s he stf\ted before me, and as T.find on the evidence,
“to preserve the land for Govermmment as land from which
revenue may in future be collected.’

“‘On the 26th of Oc’éober 1866 the defendant’s gervants, by

his order, wont on the land and compelled the plaintiff’s ser-

vants to coase the blasting, and removed certain - tools then
buug used by thf‘ plfunuff’s sermn‘us.

“The plaintiff applied for the tools, and, the defendant re-
plind that the tools would be returned on appucatmn to- the
teeeiver of 1a11d revenuc ab Makim.

€« ’lhercu hon the ‘ﬂmtl Tinstituted the present su
P !

C“On thf‘ eVldence before me, it appeared that the ground
claimed by the plaintiff consists entively of rocky ground,
" unfit for any agricultural purpose ; that it could only be used
for quarrying or building on; that ib confaing about 9,034

square yards, and- that its value is less than Rs.1,000. It
also appears on evidence -that; prior to the building of the
mills on the lund there stood upen & porhmf'of it (not, how-
‘ever, the portlon on which the defendant entered) what one

of the witnesses described ag o Government barvack, and,

which would appear to have been-used as a Customs chduli,
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¢ The defendant in his examination gave the following
evidence, which, so far as it rclates to matters of fact, and
not watters of law or opiion, I'find as part of this case :—

- «He. stated that his dutles as Collector are to collect the
land revenue, and look after all the vacant ground, the pro-
perty of Government, in the island of Bombay. 'The latter:
right has always. been exercised by his predecessor. Al
vacant ground in Bombay belongs to Government. Wihien -
the Collector finds persons in occupation of land which he
believes to be- the property of Government, he generally
sends for the persons so in’ o¢cupation, and, if he satisfies
Limsclf that they have no title, cjects them. '

“In the present case le did not send for the plaintiff, »nbr .

~had he any interview with him, until after he was eJecte(I

“A pla*l made in 1829, and used in the Collector’s ofﬁcc
was put in ; but’ from that it did not satisfactdrily appear t tha,t i

LIS

« On this evidence the defendant requived me, in case 1‘
should find for the plaintiff, to state a case for the opmlon uf, :
the ngh Court on the followm(r questions ;—

I. Whether or not. the r>'uard1‘mshlp, manag ement an&
_preservation from -encroachment, of the landed pro-
- perty of the Crown in the island of Bombay, vested
“in the Collector of Bomb‘w, are a part of his (].htleb ‘llld
funcuon%. ) ) ,

1I.  Whether acts done by the Collector in the eiercié'c‘,‘
or bond fide intcuded exercise, 0[ such 0‘ua1'(11anﬂlup,:
management, and preservation, are acts done by hlLl‘
111 his official cwpwcltv ‘

T W hether or not the act& complamed of' in thxs'
suit,~—or some, and whicly, of them,—having been done
_or-ordered to be done by the Collector. in the bond.
jida intention of preserving from: encroachment the
‘ landed property of the. Crown in the Tsland of Boms.
_ b@y, aro matters concerning. the revenue within Sec:
25 of Act IX. of 1850, so as to exclude- the jurisdic
tion of the Small Cause Court. -
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1V. \Vhethel or not the plfuntlﬂ’ in this smt had such _
possession of the piece of ground in questlon as en-

- abled him to maintain this Suit in respeés of the acts
- complained of, or any, and which, of them.

“ Subject to the opnnon of the High Court on fxm or ﬁ]l,’

of the above questions, I find for the phmhff danng{*s
R, 1017

Reg. XTX. of 1827, Ch. 1., Sec. 2 —“The »C-o]lect?or» and h'i‘s

Assistants and Native Officers shall, with respect to acts done
by them in their official eapacities, be amenable by Ciy il

prosecution, to the ]mmhahm of the. Revenue J udﬂ'e here-.

mafter constituted.”

Acb VI of 1836, Sec. 1 i— It is hereby enacted that the
logality of acts done and levies made under- Regulations
I11. and IV. of 1817 and VII. of 1818, and-1V. of 1821,
- and XI¥%, X)&, and XXI. of 187/, and XV. of 1828, and
- XX of 18‘30, and -II. and XIII. of 1831, ‘md I and X,

of 1833, of the Bombay Code, shall not, ba queitlonod in

fm;y court of law whatever.”

~Act IX. of 1850, Sec. 25 : it AlL &ult‘s Whele the debt or
damwe c]axmed or value of the pmpelfy in dispute, is not
more than Rs. 500, may be brought- in tne Court of Small
Causges. * % ¥ * Provided always tha’o the Court shall not
have jurisdiction in any matter concerning the revenue
% % % % or concerning any act orvdered or done by_ any
Judge or Judicial Officerin the exectiion of his office.”

28t} Feb. The case was this day algaed bofow COUCH ’

C ., and Westrorp, J. -

Pigot and Mariiott, for the plalnhff —Act VII of 1836,

. Seé. 1, was 1etrospe_chve only in its operation, and is now

obsolete. There seems to have been some irregularity about.

the passing of the Reguléﬁoné noted in the Act, which was
* accordingly passed to legahse acts done and levies made under
- these informal Regulations. "This is evident from the fact

* that'some of these Regulations had becit repefx]ed at the time-

~ of the passing of the Act. Then as to Reg. XIX. of 1827,
Sce. 2, it has alr eqdy heen deaded in the former sta ge of this

1868. -
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suit, that the Revenue Court has not exclusive jurisdiction’
over the Collector for all %ct% done in his official capacity.

The real question, howevel is whether the act of the defond-

ant is a matter concerning "the revenue within the meaning
of Sec. 25 of the Small Cause Court Act. A similar proviso
was contained in the Charter of the Supreme Court. The
provisos must be réad in connection with Reg. XIX. of 1827,
By that Regulation the duties of the Collector are prescribed,
and in respect of acts done in the execution of these duties

he is thereby rendered amenable to the Revenue Court.

The ‘pre‘servatiéh of Crown lands from encroachment is
not one of hid duties so prescribed, and in respect of ‘that
anch of his duties he does not, therefore, come within the.
jurisdiction of that court. Since thie decision in Spooner v:

- Hurlissondas (a), it cannot be contended that that fact alonel,

gives the Supreme Court; or the Small Cause Court, jurisdic-

* tion, but where the matter is ambiguous, 1t is a renson for‘v,j
'readlhg the Proviso in such a way as not to deprive the subject -
of+his remedy. How can the act here complained of be.

said to concern the revenue ?  The land in question is not
assessed, ~ True it is that revenue may in future be coll‘ect”e‘dv‘
in vespect of it; but that i3 too vague a possibility to
render the act of the Collector an act concerning revenue.

Gralam v. Peat (1), and dsher v. Wlitlock (¢), show thab the

possession of the plaintiffin this case was sufficient to entitle

'hlm to maintain trespass aomnst 8 wrono-donl.

The A(lwfcote General (the Honorable L. H. B(zﬂmj) fmd
Green, for the defendant :—There is certainly some chfﬁcnluy

~ about Sec. 1 of Act VIL. of 1836: The Act contains no
recital, but the reasonable construction of it is that it rvefers

to future, not past, transactions. The Act is commented on
by Perry, 3., in Pamchuml v, GZa&s (d).

[Wrsizore, J. :7—~Ma,y it ot be that tlns Act was passed
to give immunity to Government officers for. what ‘they had
done, and that it was not mtended to fmply to future acts 7

“(e) Perry’s Or. Ca., p 385 S.C.; ; 4 Boo. Tnd. App. 353

(d) 1 Hast 24G. - - (¢) L. ch 1Q. Bsp. 1.
“(d) Perry’s Qv Ca., p. 365. -
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- That would De better than accusing the Legislature of negli-
gence or-mistake.  Besides, the gxpressions of the learned
Judge in the case referred to sec,m to point te the fact that
there had been irrcgularities or mlsm}ses uy Govemmenb
officers. ] ’ - :

The main question is, Whothez this. act of the Co]lector

was an act concerning revenue, under Sec. 25, Itiss fallacy
to suppose that because there is at present no revenue de-
rived from this land, the assertion of the right of Government
to it cannot concern the revenue. The duty of preserving
such land is not, it is frue, specifically imposed upon - the

Collector by Reg. XIX.; but as a matter of fact the present
Collector and his predecessors have exercised this function, -

and a Collector by usage may have duties which were no

imposed upon him by Reg. XIX., and such duties may concern
tho revenue. Iy the exercise of his duties, having taken -
posses~idn of this land, he may sell it for the benefit of the -

revenue. The disposing of waste lands in this way is treated
as a branch of the revenue in- Sec. 7 of Reg. XVIL. of 1827,

[Couvcm, C.J.: That mthe1 refers to a dlsposal of land by
way of letting.] = -~ . -

The Words of the scct1on are the widest that could be-:
used ; if the Logislature wished to restrict the meaning of -

the p10v1so, they Would have said © in the collcomon of the
revenue.” ' S

Then as to the possession of the plamtlﬂ' In consldeung
this point, the fact that all waste land in Bombay belongs to -

the 'Crown; which is always in pos;eoswn, must be taken
into account. There has been no continuous ownership of

the plaintiff, the acts relied upon by him, such as putting

“ap._tents for a few days, being of a most dmbiguous nature-

The pr esumptlon, ther efole, is that these lands are the pro--

pelty of the Crown. " They also referred to Doe-d. H. I.
 Oompany v. Hiraba ( e), and Amendgd Letters Patent, High
Court, Cl, 12. ‘ o ' -

- Pigot, in reply, was not.called upon.

Covc, .. (After statmg the facts, as they .appear upon.’»'b
the case submitted), continued :—Under these circumstances -

(¢) Perry’s 01 Ca., p.'480.
vi—2 ocC o -
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the Judge has 1esurved fon our opuuon four questions. The
first is, whether or not the guerdlanshlp , management, and‘k
preservation “rom eneroaehmonb of the landed property»

~of the Crown in, the, Island of Bombay, aro vested in- the -

Collector of- Bombay, as 2 palt of his dutics and fanctions.
Now that is & question of fact, or it may be a mixed question
of law and fact, which ought to have been found by the.

-Judge ; but, withoub any finding, it has been submltted:te'

us, and it would seem as a matter of fact, that the preservingf

* from encroachment of the landed property of the Crown in

' Bombay isone of the proper functions of the Collector. DBub
-that questlon is not a material one ; nor is the second, which®

18, whether or not acbs done by the Collector in the e*{erelse,"
or bond fide intended ‘exercise, of such guardianship, manao*e-;

“ment, and preservation, are acts done by him in “his official

capamty ? 1 should say that these are acts, done by him: in’

- nob-the acts. complained of in this emt having” been dons, o1
. -ordered to be done, by the Collector, i in the bond fide mtentlon'
_of preserving from encroachment the landed property of th

his ofﬁmal capacity, his duties bemcr such as are d&.“ubed
The material question is the third, namely :—Whether or

Crown, are a matter concerning revenue, within the meemng"

iof Sec. Za of Act IX. of 1850. "We cannot say that - an'

"~ act done by the Collector with the mtentlon of pxesezvmg
~.the landed property of the Crown from eno“oacnment is
- a matter- concelmng revenue. It may be that, a’e some

future: tnne, revenue may be claumable for this" land, but I

Jithmk the -words ¢ mwttels coacernmg ‘revenue” ‘must  be
- construed to mean something less vague: than‘that mdlefmted
by the Collector, when he says that he “entered upon the:
- land with' & view to secure it for the. Crown, as. had from, -

Whlch revenue e may hereafter be collected 2

If we were to hold that t}ns act conﬂelned “the revenue, I’

- do not see where we could stop; any act done. by the. Col.-”

- léctor would, as concerning revenue, be Wlthdrawn from. the -

jurisdiction of the Small-Cause Court. “This questlon must,

- 1 think, be answered in the negative.. " Then’ the next ques--

tion iy, whether or not the p1a1nt1ff in_this. suit had such
. possession of the piece of ground -in- question as ene} e
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him to maintain this suit in respect of the acts complained
of. ' We must consider this question according to its literal
‘meaning,—not whether the Govgrnment hﬂud such a title
as would justify it in turning eut the pla}ntlﬁ’ If it had
been the intention of the Judge o ask such a question, he
“ought to have put it in a different form. Answering, then,
the question as submitted to us, I am clearly of opinion that
the plaintiff had in him such a possession as would entitle
him to treat the defendant as a wrong-doer, unless the de-
fendant could show a better title. The acts of possession
~on the part of the plaintiff are much stronger than was
assumed by Mr, Green in the course of his argument. We
must look bacik to what has occurred in respect of these
lands since 1847, and, doing so, it appears to'me that,
considering the state of things in -Bombay, and the loose
way in which land is held, this is a strong case of posses-
sion, instead Of a weak one. These are the two material
questlons necessary for us to decide, and I answer both in
favour of the plaintiff. The judgment of the Small Cause
Court must, therefore, stand, and the defendant must “pay-
the costs of these proceedings.

Wesrrorp, J.:—I completely concur in the opinion ex-
pressed by the Chief Justice. The two first questions are
questions of fact, rather than of law, and might, if material,

"be answered, I think, in the affirmative. To me, however,
they seem to be immaterial. The third question was, in sub-
stance, whether the acts complained of in this snit having
been done, or ordered to be done, by the Collector, in the bond
fide intention of preserving from encroachment the landed
property of the Crown in the Island of Bombay, are matters

concerning the revenue, within Sec. 25 of Act IX. of 1850, s0.

“as to exclude the jurisdiction of the Court of Small Causes.
The fourth question was, whether the plaintiff had such
possession of the piece of ground in dispute as enabled him
to maintain this suit in respect of the act of which he com-
plained. Both of these questions are material, and ought,
I think, to be answered in favour of the plaintiff. There is
not any sufficient ground for contending that this was a
matter concerning the revenue, which the Small Cause Court

igas precluded from entertaining. A prohibition similar to
that in the Small Cause Court Act was also contained in the
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Charter of the Supreme Court, and yet Government itself
brought an action, in the year 1843, in the Supreme Court,
to recover land situated ap Colabé from personsalleged to be -
squatters: Doe d. 'B. I. Company v. Hirabai (ubi supra).-
That action was susiainable on the ground only that it was
not ““ a matter concerning the reveriue under the management
of the Governor and Council of Bombay.” Not being an ins
formation by the Advocate General, or other principal law
officer of the Company, it could not have received any support
from Secs. 100 and 111 of Stat. 53 Geo. IIL, ¢. 155. The ’
Fast India Company by bringing that action, clearly admitted
the jurisdiction of the court, and on behalf of the defendant.
no attempt was made to deny it. The plaintiffs succeeded.
In 1854 A’lu Péru, who had been convicted of felony, died
at the Straits Settlements, while undergoing his sentence of
transportation for life. On his conviction his immoveable
property had been seized by Government. "]?n 1856 An ac-
tion of ejectment (f) was brought in the Supreme Court by
his heirs against the Fast India Company, to recover differ-
ent portions of that property. His estates consisted of four .
kinds :—(1) Lands of which A'la Péru was fazendér; (2} -
houses built on ground belonging to other jfazenddrs; (3)
houses and lands for which a small ground-rent was payable
to the Company, the houses standing on; and the Jand being,
so-called Company’s ground; (4) leaseholds for terms of
years. Counsel {of whom I was one) for the lessors of the
plaintiff, contended.that the three first kinds of immoveable
estate were of a freehold nature, and that, accordingly, the
forfeiture to the Crown was only for the life of Alu Paru,
the felony of which he had been convicted being neither
high treasot, petit treason, nor murder (Stat. 54 Geo. IIL.,
c. 145, 4.0.1814). They relied on the Charter of the Supremd”
Court (dated 1823) as directing that criminal justice should
be administered in the same manner and’ form, or as nearly
as the condition and circumstances of the place and per-
sons will admit, as criminal courts administer. it in England.
Mr. William Howard, then Acting Advocate General, a
gentlemen of great ability and twenty years’ experience in
the Supreme Court of Bombay, admitted the jurisdiction of
the court to entertain the suit, and did not, on behaif of’
(f) Doe d. Rahzmbhaz Alubkai and others v, The East India Company, )
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the Com_pany or of the Crown, deny the right of the lessors
of the plaintiff to recover the two first kinds of property,
but objected that (as was the ‘Tact) there was not then
before the court any sufficient e%idence@ to show the nature
of the third kind. The Court gave a verdict for the lessors
of the plaintiff for the two first kinds, as being estates held
in perpetuity, and in the nature of freehold, but allowed
Mr Howard’s objection to the third kind, at the same time
stating that it did so without prejudice to the question as
tothe right of the lessors of the plaintiff to recover the
third kind, if on further proof it should turn. out to be of
the nature stated on their behalf. Subsequehtly,‘when they
were prepared with evidence to show that it had been
held from time immemorial by the persons under whom
A’lu Péru derived tiﬂe—-they paying a small ground-rent
or quit-rent to the East India Company—and had notified
their intention .tonbring in" the Supreme Court a fresh
action of ejectment for the third kind of lands and houses,
the Hast India Company, by the advice of their law officers,
restored that part of the property to the lessors of the plain-
tiff, and retained the leasehold property only.

The Recorder’s Court of Bombay was, like the Supreme

Court, prohibited from entertaining suits relating to the re--

venue under the management of the Governor and Council ;
and yet in 1805, when an action of trespass relating to land
alleged to be the property of the Company was brought in
that court before Sir James Mackintosh, by Shail Abdul
Amlity against Nasarvanji Oawasji nominally, but in which

the Bast India Company were the real defendants, and were |
represented by Mr. Thriepland, -Advocate General, he did

not dispute the jurisdiction of the court.* The nominal de-
fendant was one of those to whom, in consequence of the
extension of the esplanade, and in lieu of his land in that

* Nore.—By Bombay Reg. IIL of 1799, the . Civil Judge for Salsette, Ca-
ranji, Elephanta, and Hog Islands was (Sec. 2) created Revenue Judge for
the Island of Bombay. Sec. 7 gave him cognisance of “all snits respecting
the rents and revenues due to the Bast India Company sfrom the Island of
Bombay, or the adjacent dependencies of Old Woman’s, Colibd, Cross, and
Butcher’s Islands.” Sec. 16 forbade. him ‘16 receive or entertain any suit,
wnder any pretence whatever, relating to any house, land, tenement, or heredi-

“tament, or.a dispute regarding the boundary of lands, houses, tenements, or
bareditaments situated” within the Town and Island of Bombay,” §ec, This
8How + that such suits were considered as within the jurisdiction of the
Recoer’s Court, which had been created in the preceding year (1798), and
not included_in the prohibition in its Charter as to suits relating to revenuc.
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quarter, an allotment of ground on the flats (foras ground)
was made by the Collector, in the supposition that the space
assigned belohged of 11ovht to the Company, though in the
occupation of the plaintiff. "o plaintiff, though he had a
long possessmn (thirty years), failed. Sir James Mackintosh
gave averdict for the defendant, d.c., in favour of the ftitle
of the Company, but made such remarks on the hardship of
the case as deterred the Government from further disturbing
the fordsdars. The history of the fords land question, and the
final settlement of it,in the main in favour of the Sorasdars,
will be found in Mr. Leblessurier’s Report, Bombay Govern.-
ment Records No. ITT., New Series, and Act VI. of 1851, - -

Tt seems clear from these authorities that the fact, that
the right of ‘Government to enteér upon, retain, or interfore

with lands may be in dispute, does not of itself render

the matter one concerning revenue (g). The lands in the
present-case have not been assessed, and no revenue has
been demanded, or sought to be recovered, in respect of
them. The mere possibility that Government might, ab

‘some future period, be entitled to revenue out of them, is

too remote to render the suit one concerning revenue (%).

- This case is not, I think, gdvvern'ed by Spooner v. Juddow (i)

As to the fourth question, I have no difficulty in answering
it in the affirmative:” Itis clear that the plaintiff had such
a possession as entitléd him to maintain this action againsb
the Collector, for attempting to disturb him in that posses=
sion. - We have not been asked whether the Government had
a title to these lands. Had this been a case between sub-
ject and subject, and not a caso between a subject and the
Crown, the evidence, so far as stated by the First Judge of
the Small- Cause Court, would lead to the supposition thwt
the plaintiff not only had sufficient possession to maintain
this action, but had also acquired a title, under Act XIV. of
1839, by adverse possession. He seems to have obtained a
lease for ten years from the administrator of Thomas Cooke,

() See also Doe d. Peearcemoney v. stsonatlz Bonnerjee; Bignell R. 1.5
Morton R. 379; 1 Morley Dig., p. 380, pl. 159.

(R) Sec Vencata Rungay Pillay v. The East India Company, 1 Stlanﬂ‘e s
Notes of Cases at Madras, p. 174. - /‘(
() 4 ¥Moo. Ind. App 353; 8. C. as »Spoonm v. Hurkissondas Hurlovin-

das, Perry's Or. Ca, 373, a“b
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in 1847, and an absglute conveyance from the same person in .__1868.
1850, and to have personally occupied the land since on_two N;;?‘;’j’;?;‘
or three occasions, and, in fact, to Itave been the only | person -\ T . E
who was in possession since 1847, For some years pre- B
‘viously to 1847, these lands seem fo have had oil- mills upon
them, which. mills belonged to Captain Mignon, and from .
him, who left Bombay in 1836, the mills and land passed
into the possession of Thomas Cooke. . Previously to the ex-’
istence of the mills, it would appear that there was a chduli’
or barrack upon the lands ; but there is no satisfactory evidence.
‘that Government ever was in possessmn of theland, or how-
the chauki or barrack was occupied, ox_kwhe' her any rent

was paid for i,

It is quite unnecessary for me to give any opinion as to
~ whether the Limitation Act binds the Crown, and T offer
none; but assuening that it does not, I nevertheless hold-
that thé plaintiff had'a possession_amply- sufficient to war-
‘rant him in maintaining his present suit against a wrong-
doer. It has not been found in the case that Government
had a title to the land, nor has that question been submitted’
~ to us. Looking to the length of the plaintiff’s possession, and
especially to the fact that his claim to the land was notified”
" in the Collector’s office so far back as the year 1850, I think
 that if the Collector thought, as I have no doubt he. bond
fide did think, that the land belonged to Government, he’
ought'to have adopted a diﬁ'er_enf proceeding, and instituted a.
1é5 -ular suit to assert the title of the Crown. As to Whether ,
Governiment has such a title or not, T do not offer any opinion. ‘
The doctrine laid down in Doe & 7. I Co. v. Hirabai, as
to the right of Gover nment to waste land, I do not impugn.
1 may be per*"ectly correct, bub it is not applicable to this
case as it is mow presented to ws. I, thereforo, agree in
thinking that the Judfrment of the Small ba,use Coulb must-
be affirmed, and with costs.. ' -

Jz_tdgment qﬁiﬂned.
Attor_neyé for the p}aintiﬁ' :.0. B. and F. Stanger Leathes.

* Attorney féi' the defendant : B. V. Hearn (Government
Solicitor).
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