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contain, the admission 6f the defendant’s futher that this
particular fodd gards is a charge on land, filed, cannot be
complied with. A cortified copy of the paper being ou the
records of the court, we have, as empowored by tho Code
. of Civil Procedure, called for and oxamined it; and we
find that it does not contain an admission of the natare con-
tended for by the special appellant’s counsel. There is,
therefore, no ground for & remand, and we must confirm the

decree of the lower court.
Decree affirniea

I R
Regrlar Appeal No. 15 of 1866.

Ra'sE Vyasgarra’y ANaxprA'v Nmusa'Lxar. dppellant.
JAYAVANTRA'Y Din MArnHA'RRA'Ve RANADIVE. Respondent.

Hindt Lew—Adoption—Only Son—dAge of Adopted.

Held : ~The adoption by a Ilindd widow of an ouly son, if valid in
every othier respect, cannot be set aside hy reason of the adopted being
an only sou of an adlvanced age.

An adoption by a widow has a retrospective effeet, and relating back to
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the death of the deceased husband, entitles the adopted to succced to

his estate.

HIS was an appeal from the decision of Arthur ét. John’

, Richardson, Judge of the District of Ahmednagar in
Original 8ait No. 4 of 1866.

The plaintiff, who is a Shudra by caste, brought this suit
to recover the moveable and immoveable property of Gajra-
bai, wife of Bhavinriv Rije Nimbdlkar, the original owner
of the same, representing that she died on the 6th of
February 1865, leaving no other heir her surviving but
himself, and that the defendant, who was her scrvant,
wrongfully possessed himself of the whole estate, and
reflused to deliver it up on demand.

The defen:]aut, infer aliw, answered that Gajrabéi was his
wother's mother ; that she had in her lifetime conveyed all
her estate to him by a deed of gift, dated the 12th of
Iebruary 1857 ; that the Inam Commissioner decided in
1851 that the jéhagir was to terminate with the life of
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_ 1867 Gujrdbit ; that on the application ef Gajribai hersell ome- -
ﬁu’:‘\ Z;ﬁ; third of the jahdgir was ordered by Government to be con-

tinued o him, the defendant ; and that he was adopted by
J un AxTRA'Y

M Raxapive. Gajrabai on the 4th of Februs.ry 1865.

The District Judge, on the evidence, recorded the follow-
ing findings :—

“ My finding on the first issue is that Rdje Vyankatrdv
bin Anpandrdv Nimbilkar is, by the religious law of the
parties, who arc Hindds, and by the custom of the country,

" ene of the family entitled to succced to the estate, if there
had been any, of the late Bhavanrdv Ramriv Nimbalkar, to
the exclusion of the party in possession of the honsos and
other property of the late Gajribai.

¢« My finding on the second issue is that the cvidence
recorded does not show that the plaintiff, Rije Vyaukatriv,
is the sole surviving heir of the late Bhavinrav bin Rémriv
Nimbélkar.

“ My finding on the third issue is that the defendant,
Jayavantriv, has acquired, by the express wish of the ‘late
Gajrébii, and by the grant conferred by the British Govern- -

‘ment, presumably, thongh not on cvidence, through the
Collector of this district, by order of the 15th of September
1865, a titlo toa portion, namely, one-third of the - Jahfiglr
estato at the village of Nlranam, and also, by order of the
9th of March 1866, acquired also the office of Patil of Miraj-
gim. The estates conferred by these grants are such as the
British Government alone is competent to grant, and cannot
be deseribed as immoveable family property, to which
the heirs of the late Bhavanrav Rimrav have established any
hereditary title founded on Hinda law.” v

The District Judge passed a decree in favour of the de-
fendant,
The appeal was argued before Warpex and Gizss, Jd, -

Vishvanath Nériyan Mandlik, for the respondent, was
called upon to prove the fact of the adoption, ashe admitted
that in the event of the: adoption not being established, the
appellant would be the heir.
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Pigot, for tho appellant :—There are soveral objections  1867.
which, I submnit, are fatal to the adoption. The person here - 117{ A;E
adopted, Jayavantriv, the rospondent, was- at the time of his N“‘"’qj’““‘“
adoption & fathor, and possibly a grandfather. There is gf‘fg\&i?ms;
not even indircet cvidence in the caso to show that the ‘
husband of Gajrabai had given hor aunthority to adopt.
Jayavantriv, the respondent, is, besides, the only surviving
son of his father, and counld not, according to the Hindii law,
be adopted. Nearly seventy years having clapsed singe the
death of Gajrdibai’s husband, it was an adoption to the
widow alone.

Vishvandth Ndrdyan Mandlik, contra :~~The Hindd ldw,

although it docs not l'ecoinménd! permits the adoption of an
only son; at least it does not set aside such_an adoption
otherwise validly performed. As to the question of the
effect of adoption, S.A. No. 507 of 1863, decided by Arnonld,
C.J.,and Forbes and Warden, JJ. (13th October 1864), ruled
that adoption by a widow has the cfiect of divesting the
widow’s rights, and carrying back the effect of the adoption
to her husband’s death.

WarnEy, J.:—This action is bronght by the plaintiff to be
declared heir to the estate of Gajribii.. On the side of the
defemlant an adoption is set ap, and the counsel for the
appellant urges that this adoption should be held invalid, on
the ground that by.the Hindd law an only son camnot be
adopted. The authorities state that an only son should not
~ be given in adoption, but-if such an adoption has taken place,
and the requisite cercmonies have been duly performed, then
it cannot be set aside. I agroe with tho District Judg'e in*
holding that the adoption was performed wﬂ;h the proper
ceremonies.

The terms of the deed of adopiion generally, a‘nd parti-
cularly the use of the word “ ours” therein, show that the
propgrly referred to was common to Gajrabai and her deceased
husband, The adopted son, therefore, heeame the heir not
only to the property of the widow alone, but to that of both.

I, thevefore, confirm the decree of the lower court with

Ccosts,
=214 ¢
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Gisps, J. :—T agree in the conclusion arrived. at by my
brother Warden. The suit was brought by the plaintiff as
the heir of Bhavénriv, the husband of the deceased Gajrabii.

Javav \\ revy When the case came on for trial, the learned counsel for the

Rixapive,

appellant, Mr. Pigot, and Riv Siheb Vishvanith Nardyan
Mandlik, for the respondent, admitted that in tho event of
no extraordinary circumstance, such as adoption, being
established, the appellant would bo the heir ; and further it
was admitted that no question would ariso as to the move-
&Bies, as tho deed of gift by Gajribal was on a sufficiently
dtamnped paper. The Court was, thercfore, limited by
consent (1) to the question of adoption; and should that
not be held proved, (2) whether the immoveable property,
the indm and patilki watan, was confiscated by Govern-
ment, and re-granted for political purposes to Gajribai, i.e.,
whether it was & personal grant ornot.

The case really turns on the question of adoption; and,
after carefully considering the evidonce adduced, I can arrive

‘at no other conclusion than that it did take place. The Dis-

triet Judge’s finding is so obscure that we found it & matter
of somo doubt whether he held the adoption proved or not ;
and had we been hearing a special appeal, this uncertainty
would have given us some troubie; but this being a régular
appeal, we arc Judges of fact as well es law, zmd can decile
the issne for oursclves.

It appears that this old lady was left a childless widow in
a.p. 1794, or about seventy-one years before sho died, if we
may. beliove that she was ninety years old at her death;
aud undoubtedly she was found a claimant to a very con-
siderable landed estate when the British Government suc-
ceeded to that portion of the Dakhan in which this indm
is sitnated. It is not denied by the plaintiff that Bhavénriv
was a divided member of his father’s family, and that his
widow had, at all events, a life-estate in the immowcable
property. It appears, then, that she took as an adopted
daughter (I here use the word « adopted” in the ordinary
English meaning, and not as it would be applied to a son
under Hindd low) the mothor of tho respondent ; and the
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respondent was born in Gajribéi’s house, and always lived __ 1867.
there. Now it is proved by the deed of gift, No. 12, that I‘{TA":‘

Gajrébdi, on the 11th of February 1857, made a scttloment Nisdisin
of all she posscssed on the respondent, reserving a life- memnn,b
interest in it for hersclf ; and as this document is on an AL Rawapive.
eight-rupce stamp, and does not set out tho value of the
property, it is valid, if otherwise proved (which I find it to
be), under Reg, XVIII. of 1827, Sec. xm., Cl. 2, which

governs the ease,

Some negotiations appear to have been going on hetween,
the old lady and the Government regarding her infims, and
these were not concluded at her death, three days before
which, to mako the case of her profégé, the respoundent,
stronger, she appears to have adopted Lim with the usual
ceremonics, and further to have exceuted the deed of adop-
tion, No. 14, which is dated 4th February 1865. It has
been veged that this document requires a stamp ; but the
counscl for the appellant admits that he can find no law
requiving such, and I consider that it is not inadmis-
sible on this ground if otherwise proved, which I hold it
to be.

The only serions argument on this subject that has been
addrossed to the court is, 1s8, that the ages of the adoptor
and’ the adopted are both too great, as also the interval
botween the death of Gajribai’s husband and the date of
the adoption, to admit of an adoption being permitted ; and
also that the adoptee was an only son. Buot the rulings of
this court, as shown from 2 Borr., p. 83 downwards, as also
of the Calcutta courts, have been that an adoption once
made eannot bo set aside. If the adopted be not a proper .
person, the sin lies on the giver and receiver alone ; but the
adoption mmst stand. Under these circumstances I nced
not say moro on this portion of the argumont. 2;1.41?_1;, it
i urged that the adoption is made by the old lady for
her own cstate, and is mot good as affecting the estate of
hier late husband, and, thercfore, that it will not affect the
succession to the indm and watan, Mr. Pigot admits that
he is unable {o quote any precedent, bub argues ihat;
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as tho object of adoption by s widow is to benefit
the soul -of her deceased husband, Gajribai, haviny
waited seventy years before she made this adoption, must
be held to have done it for her own sake, and not for that of
her husband’s soul. He furtherurges that the wording of
the decd of adoption shows this. Riv Siheb Vishvanith
Nérdyan, on the contrary, quotes 8. A. No. 507 of 1863
(decided, on the 13th of October 1864, by Armould, Act-
ing C.J., Forbes and Warden, JJ.) in which it was held
that the adoption by the wife is an adoption to the husband’s
dstate, and he urges that in this case ss the pronouns
atc in thoe plural thronghout the deed of adoption, it must
clearly apply to the joint estate. I have no doubt that the

‘0l lady believed that the immoveable property had vested

solely in hersclf ; and the conduct of Government through.
out led her to this opinion, and she never conceived thab
anything more was required than the deed of gift plus
tho deed of ndoption to establish her proféyé in the cstate ;
but the latter in itself does pot so clearly show this as
the counsel for the appellant would have us held, Ttis
vory general in its terms, and certainly doos not exclude
the husband’s estate. But the real question is what is the
Hindif law as held on this side of India on this point. Sir
Thowas Strange states that an adopted son is in the samo
position as o posthumous som, and his inheritance dates
from the death of the adopted father (a), and that a widow
may adopt to her deceased husband is a fact invariably held.
(1) 1t is asserled that a widow cannot adopt an heir toherself ;
but the case of the Satira TRini has been alluded to as
opposed to this. I believe the Rini would have been only
too willing to adopt to her late husband, had the paramount
nuthority, the British Government, whose consent was neces-
sary, permitted any other adoption save that to her own
estatc; but whether such an adoption is good or not is not
a question which need be settled in the present case. Iam
of opinion that a son adopted is in the position of & natural
son, and surcly ifa widow adopts, she must be held to adopt »

(@} 1 Strange 101 ; 2 Strange 127. (3) 2 Borr., P 83, Reprint. Case 14.
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son, not illegitimate as her son by other than her husband .
would be, but o son in the place of. a legitimato natural-
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born son of her deceased husband. I think the silence of N‘MB‘;'LKAR
all texts or cases on the point raised so ingeniously by Mr. Ju.wmmaﬂv

Pigot shows that such an idea would be contrary to the
prineiples of Hinda law on the subjoct of adoption, T, there-
fore, consider the adoptivn of Juyavantriv good and binding
on the estate of Bhavdnriv, and the second question, there-
fore, docs not arise; and I would confirm the District
Judgo’s deeree, throwing out the claim of tho plaintiff with
all -costs.

Decree corifirmed.

Special dppeal No. 543 of 1867.

Daveara” bin Buv'sanca’ ¢t al. .........dppellunts.
Berv bin Yapousr etal. ... ..o on. Respoudents.,

Survey Number—dAlienation— Consent of Heirs— Limitgtion,

There is no precedent for ruling that the holder of a Survey field is
incowpetent to resign it without the consent of his heirs. A point of
limitation must be decided, though raised at any stage of the cause.

1ITS was a Spocinl Appeal from the decision of R.- W,

» Hunter, Senior Assistant Judge of the Pun#é District
at Soldpiir, in Appeal Suit No. 488 of 1865, reversing the
decrco of the Muusif of Pandharpir.

The plaintifis brought a swit to recover a share in certain
ficlds from the defendants, who, they alleged, were membels
of the same family as themselves,

The defendants answered that one of the fields sned for,
No. 30, was taken up by them after its abandonment by one
Narst, and the other fields after their abandonment by
Yidoji, the plaintifi”’s father.

The Munsif, holding the plaintiffs’ right not preved, threw
out their claim,

They thereupon preferred an appeal. The defendants,
under See. 318 of the Code of Civil Procedure, objected that

M. Raxapiva,

Nov. 18.
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