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Specml Appeal No. 567 of 1867,

MAm RA/NA" FATESANGIL......vvvveene. oo, Appellant.

‘Dusa’t KATYA'NRA YA vveveeneeee ... ... Bespondent.

Todd Gards— Limitation— Moveable Praperty —Act XIV. of 1859. Sec. 1.,
) CL. 16.

In 4 suit brought by the plaintiff to establish his right to a todé gards®

allowance, and for arrears of it, it was held that fodd garas, in the absgnce |

of special proof to the eontrary, must be presumed to be moveable property,
A suit for its recovery must, therefore, be brought within six years.  °

THIS was a special appeal from the decision of C, G.

Kemball, District Judge of Shrat, in Appeal Suit No.
92 0f 1807, affirming the decree of the Principal Sadr Amin
of Srat. .

The plaintiff, on the 9th of October 1866, filed a suit to
establish his right to a fodd garés allowance in the infm
village of Kalam, Taluka Wégrfl, of the Broach collectorate,
and algo to recover seven years’ arrears with inferest. -

The defendant pleaded the law of limitation, and urged
that, the cause of action having arisen more than six years

ago, the maintenance of the suit 'was barred by Cl 16 of
Sec. 1. of Act XIV. of 1859,

The Principal Sade Amin of Strat allowed the defendant’s
plea, and threw out the plaintiff’s claim.

The District Judge, in appesal, affirined this decree.
The special appeal was argued before Warnex and Giees,JJ.

* Reid, for the appellant :-—The District Judge -disposes of
this case on the point of Limitation only. He follows the
decision of the High Court in 8. A, No. 642 of 1865 ; and
herz, T submit, he is in error. The true origin of fodd gards
has not been determined. It seems, as remarked by Lord
Kingsdown in the case of Sambhiial Girdharldl v. The Collec-
tor of Surat (a), that all classes of fodé gards have not had
the same origin ; and, therefore, each case must stand by it-
self. The ruling of the High Court in.S, A, No. 642 should
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be lield to be applicable only to the*partlcular fodé garas the
subject of that suit.” The facts of the present appeal show
that the toda garas allowance claimed by the plaintiff was a
charge on the revenue of the village of Kalam, if not on the -
village of Kalam itself. The village accounts wounld show
it to be such; and indced this has been admitted by the
defendant’s father. It has never yct been decided that a di-
rect charge on landis not an interost in land,  If the charge
was originally a charge on land, anud was afterwards converted -
by Government into » money payment, not secured upon any
land, the case would be different ; but heve tho charge was

. originally a charge on land, and has so continued. T, there-

fore, sabmit that m this case the odi gards should bo treated
a$ immoveable property, and the twelve years’ limitation be
applied. The document centaining the admission of the de-
fendant’s father alluded to above is not filed in the case. ™ A
copy of it is, hawever, on the vocords of thiy conrt, which may .
be referred to, and the cause remanded that the original may
be put in. He also cited T%e Collector of Nbrat v. The
Heivesses of Kiavurbar (b); fu*sflmb/arnf bin (’unﬂslzbh@f v.
Bht:guaﬁubm Fom Nmayrmf)hut (). and ‘8. A. No. 4277,

Nanabhii Tluridds, on the other side, wn.s; not called upon,

WarprN, J. :—Tudd guréas has always beon held to be a
specics of black mail levied from the inhabitants of a village ;
and there is nothing in this case to show thut it, in any way,
differs from those cases already decided. Tn the papers, on
which Dr. Reid rclied and asked for a rewand, there is
nothing to show that fodd gargs is a charge on the lands of
the village.  'We must, t'.hereforo, hold, as in 8. A. No. 642
of 1865, that it is of the nature of moveable property ; and,
therefore, this claim isbarred by CL 16of Sce. 1. of Act XIv.
of 1859.

-

Giors, J.:—I concur. I may also add that the request of
the special appellant to remand the cause, in order- to give:

him an opportanity of having the documcnt, purporting to
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contain, the admission 6f the defendant’s futher that this
particular fodd gards is a charge on land, filed, cannot be
complied with. A cortified copy of the paper being ou the
records of the court, we have, as empowored by tho Code
. of Civil Procedure, called for and oxamined it; and we
find that it does not contain an admission of the natare con-
tended for by the special appellant’s counsel. There is,
therefore, no ground for & remand, and we must confirm the

decree of the lower court.
Decree affirniea

I R
Regrlar Appeal No. 15 of 1866.

Ra'sE Vyasgarra’y ANaxprA'v Nmusa'Lxar. dppellant.
JAYAVANTRA'Y Din MArnHA'RRA'Ve RANADIVE. Respondent.

Hindt Lew—Adoption—Only Son—dAge of Adopted.

Held : ~The adoption by a Ilindd widow of an ouly son, if valid in
every othier respect, cannot be set aside hy reason of the adopted being
an only sou of an adlvanced age.

An adoption by a widow has a retrospective effeet, and relating back to
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the death of the deceased husband, entitles the adopted to succced to

his estate.

HIS was an appeal from the decision of Arthur ét. John’

, Richardson, Judge of the District of Ahmednagar in
Original 8ait No. 4 of 1866.

The plaintiff, who is a Shudra by caste, brought this suit
to recover the moveable and immoveable property of Gajra-
bai, wife of Bhavinriv Rije Nimbdlkar, the original owner
of the same, representing that she died on the 6th of
February 1865, leaving no other heir her surviving but
himself, and that the defendant, who was her scrvant,
wrongfully possessed himself of the whole estate, and
reflused to deliver it up on demand.

The defen:]aut, infer aliw, answered that Gajrabéi was his
wother's mother ; that she had in her lifetime conveyed all
her estate to him by a deed of gift, dated the 12th of
Iebruary 1857 ; that the Inam Commissioner decided in
1851 that the jéhagir was to terminate with the life of
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