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awl another (b is, that o Ilindd widow, as holder of a certi4. _1867"
ficate under Act XXVII. of 1860, is not neccessarily the Sﬁ‘f,ﬁfﬂﬁ
proper person to continue n suit for the rocovery of im- .-
moveable property ; though she is entitled to do so as heir {M. Puarr'e
of the deceased if he died without issue and was the sole > cbal
owner of the property. We hold, thereforo, that the Judge
was wrong in treating the certificate as primd fucie ovidénce.

This being the only ground taken before us, we reverse
the decree of the lower court, and remand the case for ge-
trial with refercuce to what is stated above, Costs to follow
the final decision. '

Decree reversed and suit remanded.
1) ¢ Cale. W. R, C.R.2.
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Ciuvil Petition. Dec. 10,

Ranimaeay, widow of Da'sopiiar ..., Defitioner.
Ra'via'sa’t, widow of Krisusava'r,., Opponent.

Mesue Profits—Immoveable Property—TIizecution of Decree—dAct XXIIL.
of 1361, See. 11.

Where a deeree awarding possession of immoveable property is silent as §
fo mesne prodits ncerning between the filing of the plaing and the exceution -
of the decree, the'Court exeenting the deeree has no power to award such 3
102 proper eowrse for the plaintitt to adopt wnder such cirenmstances is
to apply to the Conrt which passed the decree for a review, or else to file
o separate suit. R

Jivd Pard Rahimnd v, Malukji Mani Nathund () overruled. i

TIIS was an applieation for the reversal of an order passed

in appeal by R, W. Hunter, Acting Assistant Judge of

Solipir, in the matter of the exeention of a deerce.

The fucts appear from the following judgment of the
Acling Assistant Judge 1— ‘

«Mhe original 1)1:1‘hitiﬁ’ sucd the defendant and two others
to recover possession of a fiekl, and obtained a decree accord-
ingly. “4he decree made na provision for mesne profits or
vent from the date of the suit until the date of delivery
of possession to the plaintifl.

() 3 Bow I G, Rep, AL C, 5, 31
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“ The plaintiff, therefore, brought a separate snit for mesne
profits during the above period. The late Sadr Amin, whose
decision was confirmed in appeal by the Joint Judge, held
{hat ‘the suit was Shrred by Sec. 11 of Act XXITL. of 1861,

S

the claim being determinable at the time of exceution.

¢ At the time of exeention, the plaintiff prayed the present
Sadr Amin (the court exceuting the decrec) to allow her
mesne profits as above. ‘

*“Tho Sadr Amin was of opinion that, as no provision was
made in the deeree for such profits, the plintiff’s gole

romedy lay in a saparate suit ; but, as a separate suit had boen

brought, and as the Joint Judge had determined that ‘suéﬁh:r
profits could be allowed ab the time of cxeeution, the Sade

Amin folt he had no alternative bat to dispose of the claim.
summarily, as thio only semody-that remained availuble to the

plaintiff.  Undor this view, he determined that the plaintiff

was cnfitied to mesne profits duriug the above period, aud

decided that the appellant should pay ler ou that account

Rs. 2.6 and costs. - -

“ Tho present appeal is from that decision.

© “Tho petition of appeal contaius four clauses, of which tho -
first is—that, as in the plaintif’s decrce for, possession RO
provision was made for the payment of mesno profit from the

date of suit till the date of delivery of possession, to allow
such profits was opposed to Sce. 11 of Act XXITT, of 1801,

“ The first question to he determined is, whether this
objection is sustained.
J

“ T am of opinion that when the law has provided a certain
means whereby o particular right may be sccured, the person
claiming such right must scck it by such means, and by
such only. " It is open to a plaintiff who sucs for land ig
ask the court to provide in its deeree, {9r payment of mesne
profits from the date of suit, wnder Sec. 196 of Act VIIIL, of
1859 ; and I am inclinod to think thut if a plaintifl neglects
to do so, he has no other remedy. T concur with the Sady
Amin that the question is not, under the eiremnstances
stated, determinable by the court exceuting the deevee, for
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sucly conrt has only ministerinl duties to perform. 1t is both 18677 -
proper and convenient that it should deterisine the amount T e
of mesne profits that may be payable under the decree, but it Ra'oua'sa’ts
would be improper for it to determine o title to such. If,

thoreforo, no title to mosne profits is declared in the deeree

for possession, 1 think the court cgecuting the decree cannob

go Deyond the deerce itsclf, and has in that caso nothing

whatever to do with the amount of such profits. % *. *

“ In the present instance, as in the pluintif’s decrce for
possession, uo provi don was made for the payment of moesng
profits from the date of the sait. I think ne such profits
should have been allowed Lo ' ’

¥, therefore, reverse the Sadr Amin’s order appealed
against. = All costs on the respondent.”
*

The case was argued betore Coven, CuJ,, Newrox, Toeker,
Wawney, and Grnres, JJ,

Nandbhée Haridds, for the petitiomer :——This court has
held that whether the decree awards mesne pro-ﬁts or not,
they can he cluimed at the time of the execution of the de-
‘eree: Jiva Potd Rikiwnd vo Malikji Mord Nallund (D).
The Madras High Court has likewise ruled that, even with the
* permission of the court, a separate suit for mesne profits will

nollio : Clrnnape Nayudu v, Ditehi Reddi aid others (7). Sce
too Baboo Tssur Drnit Syl aud othevs v Alluel 3lisser d
olhers ()5 and in the case of Honkwin Dilve v, Mhoned
Moot Klnow wad others (¢) it was held that mesne profits for
the period during which the deerce-holder was exccuting the
decree, and koept out of possession by the opposite party,
might he awarded by the court excenting the deeree, under
~8ee. 11 of Ack XNXIILL of 1861,

© [Copem, «C.J. :—The wmiscellmecns rulings i Ilowiadh
Roy v. Tadvo Bhoosww Db Boy (), and in Moscodun Lad v.
Bheelaree Stuwph (g), are to the contrary, and they overrule

the other decisions.]

{6} 3 Do, 11 Repo AL CL 0031 (e)e1 Mad. If. C, Rep. 153,
ey 7 Cales Wo Rep Cive R 290 6) 6 Calde. W, Rep.. Mis. Ap. 13
) TA 6 Cade W, Repe Mis. Ap 56 1y) 6 Cale. WeRep., Mis. Ap, 10,
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380l Tt is quite sufficient that the rulings of the Madras and
m”f,_‘ B Bombay courts are in my favour. In the present casc, *
BADuABAT. jngtead of. having recourse to & retiew of judgment, my

client, as he was*advised by the lower court, appeaied.
There can now be no review of the original decree, as there
has been an appeal. .

{Coucx, C. J.:—1It is an omission in the decree. Can you
point out any case in which the omission was supphc& by~
‘the court executing the deereo 7] '

, Dlm ajldl Mathuradds :—The proper courso for the plain-
tiff to have adopted was to get tho decrec reviewed, -and
then apply for its execution. The court cxecuting the de-
cre¢ has to perform ministerial duties only, and the later
Calcutta decisions are decisive upon the point. He cited
Gour Kishen Singh v. Fulcer Chund (k).
, Cur, adv. vult,
Couca, C. J.:—The question in this case is whefher Sec.
11 of Act XXIII, of 1861 cmpowers the comrt exccuting
decreo to award mesno profits. Thore are conflicting deci-
sions, and the Act leaves the matter quostionable, This
court has held that a separate suit does not lio, and that the
court exceuting the decree can award mesne profits. The
Madras High Court is of the same opinion, but not .the
Calcutta High Court. I concur with the Calcutta Hagh
‘Court, for the reasons given by Sir Barnes Peacock, Sec.
196 of Act VIIIL. of 1859 should be compared with Sec. 11 of
Act XXIII. of 1861 ; and taking these two sections together
it appears to mo that the term “ payable” means payable, or
liable to be paid, by virtue of a decrec; and it does not mean
"recoverable by law. When a person is cntitled to land, it
doos not follow that all the defendants are liable for the
mesne profits. Many persons may be defendants who were
never in possession and who nover received the profits. Tho
court making the decrec is the proper court to determine
who is linble. The High Court at Calcutta allowed a separate’
suit to be entertained for mesne profits under cucumstances
similar to these. .
(%) 7 Cale. W, Rep, Civ. R, 364,
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T'he party cannot come to this court for execution, .The _a.,.,.‘;ls_ﬁf,_
petitioner, no doubt, is in a position of- hardship, her suit m? i

_ having been rejected ; still a review of the decree of the RADEABAL
District Judge can be made, as the matter has mnot come
before this conrt.

NEewron, J.:—8ee. 11 provides only that questions as to
antount shall be determined by order of the court executing
the decree; questions as to title cannot be so determined.
The word “payable™ can apply only where mesne profts
have been made payable by the decree. Sec. 11 of Act
XXIII. of 1861 puts interest in the same position as mesne
profits, Tt is not argued that a courb executing a decree
can give interest when the right to interest has not been
‘determined in that decree.

Tucker, J.:—As one of the Juciges who are responsible for
the decision of this court in the case of Jivd Patil Rakimna
v, Malulji Mara, it becomes my duty to state that, aftor
hearing the arguments wlich have been urged against that
decision, and after considering the judgment of a Full
Bench of the High Court at Calcutta on this point which
}has been rveferred to by the Chief Justice, T have come to
the conclusion that the interpretation which my brother-
Wgrden aud I placed upon the words *“payable in respect of
the subject-matier of a suit between the date of the suit and

_.execution of the decree’ in Sec. 11 of Act XXIIL. of 1861 was
-incorrect.

It was originally my opinion that the Legislature had in-
“tended to declare that in all suits in which the right to the
 possession of land had been decreed, mesne profits would be
. necessarily recoverable or “payable” for the time which intor-

vened between the date of the institution of the snit and
the date of the execution of the decree; but on a further
* ponsideration of Secs. 10, 196, and 197 of the Civil Procedure
%Code; and on reading those sections together with Sec. 11
“of Act XXIIL of 1861, I feel constrained to admit that the
. language used does not support this wide construction of

~the word “ payadle,” and that the more limited signification
Iv.—?14Ac
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which has-bieen attached to it by the Calcutte High Court
is a more true exposltxon of the intention of the framers of
the la¥. '

1 now hold that it is only when mesne profits have been
declared payable by a decree, that the court executing that
decree can determine the amount which may be due on this

- secount between the date of suit and the date of the exegu-

tion of the decree, and that the prohibition to bring & fresh
suit for the recovery of such mesne profits applies only to.
cases in which the right bas been declared in a previous suit,

-and that, consequently, when there has been no such "decla-

ration, a new suit may be maintained.

I regret extremely that I should have taken a view of the
law which I now find to have been mistaken, and I shall be
willing to admit a review of the decision in Special Appeal
No. 673 of 1865 which will now be’ overruled, or of any

- other decigion in which I have taken part and in which a simi-

lar doctrine has bheen upheld.

WarbEN, J.:—I also, as one of the Judges who was a party
to the cases that have been referred to to-day, feel mysalf
called on to-say that I concur in the observations of my bro-
ther Tucker, and that I also acquiesce in the views whwh
have been expressed by the Chief Justice. '

- G1BBs, J.:—1I have only to say that I entﬁ-ely coneur with
what bas been said by the Chief Justice. My opinion has al-

ways been in accordance with that which will now be-de.
cided to be the ruling of this court. '

Petition rejected, each party to pay hiz own costs.
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