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18067, Spesial Appeal No. 248 of 1867.
July 29, ) U
Sapr’par RaMcnaxora KuLrarsr .. ...4dppellant.

Viriiosr valad Marna'ryt PA'Ti'y ef al. Respondents.

Reg. VIIL of 1827 —Certificute of Heirship— Evidence.

A certifieate of heirship granted under Reg. VIIL of 1827 is not primd

i fucie evidence that the holder of it is the rightful heir of the deceased.

The effect of such eertificate is merely to give scewrity to persons in

pdssession of or indebted to the cstate of the deccased in dealing with
ysuch holder as the legal representative of the deecased.

IPHIS was a special appeal from the decision of A. C. Watt,
Acting Assistant Judge of Pund, in Appeal Buit Ne,
194 of 1864, roversing the decree of the Munsif of Junnar.

Dharmaji and Sokéji possessed somo mivds lauds in the
village of Girolj, On their death one Bipuji was put up
as their heir by Vamanaji Rdmchandra and Shripat Riun.
chandra. They cluimed to bave acquired possossion of the
land in question from the said DBipoji, and obstructed the
speeial respondents, who elaimed the same Iand through
Tulsabii, who liad obtained a certificate of hicivship to thie
aforesaid Dharmdji and Sokiiji, ‘ .

The Muonsif threw out the claim of the plaintifts as not
proved, hut on appeal the Acting Assistant Judge held “the
claiw proved.  After discussing other evidence in the ease,
he abaerved as follows :—

“T'here is then the reecipt book (exhibit No. 3 1) ; and that
the part of it in which payments are said to have been made
Ny Bipuji valad Dharmdji is false, there can, T 1hiuk, be na .
doubt.  The book, which purporls 1o be one buolk, is sculed

~ with different seals, freshleaves havo been taken out of some.
*other book and added to it, and it is plaill to sce that the
book Las been lampered with, N

“Now this defendant Vamandji being the Kulkarpi, no-

* thing- could be cusicr for him to do than to 1zake up this
book.  The other evidence for the defendant is a leiter from
the Mawdatddr of Phbat tta the Murbdd Miwlatdar of



APPELLATE :(‘IVIL JURIBDICTION.

Thind Zillh dated January 1839, in whichi he says thab
Taledbdi had miarried again ; and the conclusion i that, as

_ this was four months before the varaspatra, this deed counld

.

not have been executed, az Tulsabai after her second mar-
riage would not have had authority to executo it, The.
Miimlatdir’s report (exhibit No. 70) docs not, however, 1

think, prove this, as he might be acting only on what he was

told. Now the appellants adduce the following evideneo :—
1st, The vavaspatra No. 2, which is dated April 26th, 1859,
aad this is proved by witnesses Nos. 25, 26, 27, and 28, who
also state that, at the tiure this deed was written, Tulsdbal
bad not mwarricd again,  There isthen the exhibit No. 3, the
certifieate of heirship, which Tulsibii got, to Dharimdji and
SBokiji, dated August 1839, Now, although this certificate
does not prove that Tulsabéi was the Leir to these peaple,
still it shows that at that time she proved priud facie to
the Court thal she was”

The ease was argned before Coven, C., and Newrox, d.

Dhivajlial Mathurd lds for the appellant.

Shéantirim Néavéyan for the respondents.

Cover, C. J. :—In this casc tho Judge below has treated
a corbifiento of heirghip, under Reg. VIILL of 1827, as primd

* focie ovidenco that Fulsibdi, under whom the plaintifls

. ) . e ‘es .
“Celaim, was heir of Dharmiji and Sokiji.  The question be-

fore us is whether hie was vight in doing so.  The regulation

says n the preamble @ ¢ Whereas, ot the same time that it is
' . 4 .

in gencral desivable thot the leirs, excentors, or legal

- administrators of persons deceased should, unless their right
“1s disputed, be allowed to assume the mauagement, or suc

for the recovery, of property belouging to the estate, without
the interference of courts of justiee, it is yebin some cases
necessary  or cunvenient that such heirs, cxecators, or «
administrators, in order to give confidence to persous in
possessivn of, or indebted to, the cstate to acknowledge and
deal with them, should obtain a certificate of heirship,
oxecutorship, or administratorship from the Zilld Court.”
And further on— And whereas, whenever there is no per-
son on the spot entitled or willing to take charvge of the
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property of a persen deceased, or, when the right of succession
is disputed between two or more claimants none of whow
has taken possession, or where the heirs are incompetent to
the management of their affairs and have no near relations
entitled and willing to take charge on their behalf, or wlhere
a person possessed of property dies intostate and without
known heirs, it is essontial that the Zilla Court should appoint
an administrator for tho management of the estate,”

» The object of the regulation being thus stated, tho first
section provides that the party who is the heir may assume
the right to, and may onter upon, the management of the
property. But if he wishes other persens to be safo in
paying to him the debts of the doceasod, he can offect this
only by suit ; the particular proceduare to be followed is then
Iaid down in the subsequent sections ; the object of tho whole
being to give sccurity to persons in possession of, or indebted
to, the estate of the deccased to acknowledge and deal with
him as the representative of the deceased.

Then we come to See. v, which distinetly provides—
Fivst, “ An heir, oxceator, or administrator, holding the
proper certificate, may do all acts and. grant all decds com..
petent to a legal beir, excentor, or administrator, and may

‘sne and obtain judgmens in any court in that capacity;”.

Secondly, “ But as the certificate confers na vight to the fro-
perty, but ouly indicates the person who, for the time being,
i3 in the logal manngement thereof, the granting of such
certificate shall not finally determine nor injure the rights
of any person, and the certificate shall be annulled by the:
Zillid Court npon proof that another persen has a preferable
right.””  All this shows clearly that it was not intended to
do more by this certificate of heirship than to permit debtors
to pay their debts, and others who had the possession of
estates Lo give np the posscssion to fhe representative of
the deceased, and relieve themselves from further Ha-
bilities. )

There 13 somo difference between this regulation and Act
XXVIL of 1860 ; but the ground on which Sir Barnes Pen-

cock bases his judgment in Serintlic Pillay v. Mootoosait
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awl another (b is, that o Ilindd widow, as holder of a certi4. _1867"
ficate under Act XXVII. of 1860, is not neccessarily the Sﬁ‘f,ﬁfﬂﬁ
proper person to continue n suit for the rocovery of im- .-
moveable property ; though she is entitled to do so as heir {M. Puarr'e
of the deceased if he died without issue and was the sole > cbal
owner of the property. We hold, thereforo, that the Judge
was wrong in treating the certificate as primd fucie ovidénce.

This being the only ground taken before us, we reverse
the decree of the lower court, and remand the case for ge-
trial with refercuce to what is stated above, Costs to follow
the final decision. '

Decree reversed and suit remanded.
1) ¢ Cale. W. R, C.R.2.

— e

.

Ciuvil Petition. Dec. 10,

Ranimaeay, widow of Da'sopiiar ..., Defitioner.
Ra'via'sa’t, widow of Krisusava'r,., Opponent.

Mesue Profits—Immoveable Property—TIizecution of Decree—dAct XXIIL.
of 1361, See. 11.

Where a deeree awarding possession of immoveable property is silent as §
fo mesne prodits ncerning between the filing of the plaing and the exceution -
of the decree, the'Court exeenting the deeree has no power to award such 3
102 proper eowrse for the plaintitt to adopt wnder such cirenmstances is
to apply to the Conrt which passed the decree for a review, or else to file
o separate suit. R

Jivd Pard Rahimnd v, Malukji Mani Nathund () overruled. i

TIIS was an applieation for the reversal of an order passed

in appeal by R, W. Hunter, Acting Assistant Judge of

Solipir, in the matter of the exeention of a deerce.

The fucts appear from the following judgment of the
Acling Assistant Judge 1— ‘

«Mhe original 1)1:1‘hitiﬁ’ sucd the defendant and two others
to recover possession of a fiekl, and obtained a decree accord-
ingly. “4he decree made na provision for mesne profits or
vent from the date of the suit until the date of delivery
of possession to the plaintifl.

() 3 Bow I G, Rep, AL C, 5, 31
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