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Special Appeal No, 389 of 1867, . mhar.

Nov. 18.

GaNE Buive PArab ef al. ...............Appellants.
Kane Butve et al. .ieiiiiininn ... L LRospondents.

Hindia Low—Separate Property—Undivided Family—Onus Probandi.

By Hindd law the burden of showing of what separate property consists
lies wpon the person who alleges the property to be separate.

A person lending money on the sccurity of the property of an undividgd
Hindd family is bound to make inquiries as to the necessity that exists
for such loan. If he lends the mouey after reasonable inguiry, and ponk -
fide believing it will be properly expended, he is not bound to see to the
application of it. The rule is the vame whether all the members of the
fomily are adults or minors.

Authonties bearing on the question of the onus probardi in snch cases
cited.

HIS was a Special Appead from Ehe decigion of C. B. Izon,
Joint Judge at Ratnhgivi, in’ Appeal Snit No. 297 of
1869, aflirming the decreo of the Munsif of Vengurla.
The Special Appeal was argued before Coven, C.J., and
Newroy, J, . .

* Bhairavanath Mangesk for the appellant.
"Dhirajlal Mathuradds for the respondent.

‘The taets of the case, so far as material, appear from the
following judgment, delivered by

Coven, C.d.:~This was a suit for the partition of a family
estate, formerly of Bhive, the father of the plaintiffs, the
.defendant Gane being his eldest son, the defendant Thake a
claimant of part of the property, and the defendant Bapu a
mortgagee from Gane. Two questions were raised: (1)
whether the cstate of Bhive consisted of seven thikins, or
only of the half of four as was alleged by the defendant
Thake; and (2) whether the plaintiffs were chargeable with
the amount of the mortgage to Béapu.

Upon the first of these the Joint Judge says: “On the
first point the unly evidence thal all seven thikdns belong to
the separate khite of Bhive, consists of the zapta of 1817
(exhibit 12) andthe acconnts (exhibit 80).  The names of the
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ficlds are not given in the mortgage bond by Gane io
(Ganesham {exhibit 11), but there is no manner of doubt that
Bhive’s sons have a separate khite (63 Thake’s deposition,
exhibit 14). Considering that there is no evidence that only
half of four ficlds constitutes Bhive's khate, I find the evidence
referred to (oxhibits 42 &e.) sufficiontly proves thatall seven
thikdns are included.”

This reasoning appears to us to bo crroncous.  The Joint
Jadge has not borne in his mind that the onus of showing of
. what the separate property consisted lay upon’ the plaintiffs ;
and if the affinnative evidence was not sufficient to satisfy
him that all seven thikans belonged to it, he ought not to
have found that they did, becauso there was no ovidence that
1t was ouly half of four fields, Tho suit must be remanded
for a reconsideration of the evidence upon this question.

Upon the socond questidn the facts wero that Bhive mort-
gaged his cstate in 1836, and after his death, the mortgagee
having brought & suit and obtained a decree, (ane, the
eldest son and managor of the family, for the purpose of
satisfying tho claim, made a fresh mortgage (exhibit 11), and -
subsequently made a third mortgago to the defendant Bapu
fora larger sum, part of which was said to have been applied
in payment of tho second mortgage. Tho Joiut Judge says-—
I agrec with the lower court that the only debt with which
the plaintiffs are chargeable is the debt of the father as
shown in the bond (exhibit 11). I find the mortgage to Bipu
not binding on them,”

Hero also we think the Judge was in crror, and that he ~
has not considered the question properly. He give.s no rea-
son for his opinion. Probably if he had attempted to do so,
and had for that purposc examined into the state of the law -
on the point, he would have perecived his crror. As this )
question will have to be agnin determined when the suit
comes on for ro-trial, it is right that the law applicablo te it
should be now statod.” Tn Goeind Tuzwinon v. Sulharim
Bajashct, 5. A, No. 1333 of 1861 (1), Govind sucd for the

(«) ¥ [Marvington 159,
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removal of an attachment from a half-share, to which, ke
urged, he was entitled, of certain properties which Sakhi-
vdm, having obtained a decrec against Vithoba Angrias
had proceeded to attach after the death of that individual.
Sakhirim answered that Govind and Vithobd lived as
an undivided family, and were jointly liable for the moncy
horrowed from him.  On appeal from the Munsif of Alibag,
the Judge held that, since the respondent Govind did not
ghow that the alleged transaction was purcly porsonal to
Vithobs, who was then in charge of the estate, and althouéh
“he was only a half-brother of Vithobd, it must be Leld, a5
regards the claim of third partics® being creditors, that
Vithoba was acting in hiy representative capacity until the
opposite was cstablished by the party claiming to wterfore.
On special appeal to the late Sadr Divigi Addlat, on the
ground that the onus of proving that the debt was incurred
for the benefit of the fimily should have been thrown on the
defendant, the court Licld the passage referred to in Sirango’s
Hindd Law {page 200), to the effvct that creditors “af their
peril must see in snch a case that the transaciion be one by
which the rest of the co-lheirs will be concluded,” only te
_hmezm that persons lending to a member of an undivided
family must take care that the transactions be entered info
under such circumstances as would at the time justify them
in considering that the borrower, being otherwise competent
to act as the representative of the family, wonld lay out the
money for tho family’s good, and not to require that the
lender should ascertain the manner in which the money
might subsequently be expended.

Tt has been lield by this court, in a suit to recover posses-
sion of a hiouse mortgaged by the manager of an undivided
Hindii family where one of the members of it was a minor,
that if the plaintiff, after reasonable inguiry, did in good faith
believe that the mortgagor was manager, and wanted the
money for family. purposes, he would be entitled to recover,
and that the onus of proving this was on the plaintiff: Trim-
back Anant v. Gopalshet (b); and there ix a decision of the

(6) 1 Bom. H. C. Rep. 27.
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High Court of Madras, Twnddvamya Mudale v. Valli Amar
(¢), that when one of the members of a Hindl family is a
rninor, the creditor seeking to enforce his claim aguinst the
family property must show that the debt was contracted
bond fide and for the benefit of the family. In Nowruftun
Kover v, Gooree Dutt Sing (d),- Sir Barnes Peacock and Mr.
Justice Jackson held, in & caso as to Hindd joint family
property, that “although .it may not be nccessary for the
lender of money upon zur-i-pesgee (mortgage), or for the
purchaser of an estate which is actually sold, to see to the

_spplication of the purchase-money, still it is necessary for

him to make duc inquiry as to the nocessity to borrow or
sell ; that if the necessity existed, or if the purchaser from ’
inquiries bond fide made was led to believe that a necessity
to sell existed, the sale would not be invalidated by the
sellers failing to apply the money properly.” Ceoncurring in
these decisions, we consider that the question to be deter-.
mined by the lower court in the present case is, whethe¥ the
defendant Bipu advanced the money, for which the mortgage
to him was executed, bond Jfide, and believing, after making
reasonable inquiries, that it was requived for the support
or other nocessary expenses of the family. If he did 50, it
is a good charge upon the entire property.

With regard to the otius of proof in the present case,the
Judicial Committce of the Privy Council have said, in
Hanoomanpursand Panday v. Mussumat Babooe Munraj Koon-
weree (e), that thie question on whom does the onus of proef .
lie in such suits is oue not capable of & gencral and inflexible
answer : ““ the presumption proper to be made will vary with
circumsiances, and must be regulated by and dependent on
them. Thus, where the mortgagee himself, with whom the
transaction took place, is setting up & charge in his favour, K
made by one whose title to alicnate he necessarily knew' o
be limited and qualified, he may be reasonably expected to

. allege and prove facts presumably better known to him than

to the infant heir, namely, those facts which embody .the

. (¢) 6Moor.Ind. App. 419.  (c) 1 Mad. H. C. Rep. 398.
(@) © Cule. W. Rep., Civ. R, 193, ° s
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represeniations made to him of the slloged needs of the
estate, and the motives influencing his immediate loan.’
“The case beforo their Lordships is one of a mixed charac.
ter ; the existing security represents loans and transactions
at various times and under varying circumstances ; it is a
consolidating security ; and as to part, at least, namely,.the
ancestral debt, there is, in the opinion of their Lordships,
ground to raise a primd fucie presumption in the appellant’s
(the mortgagee’s) fuvour of a consideration that binds the
estate.”” These observations are, in our opinion, as appli-
cable where all the members of the family are adults as where
one of them is an infant. The lower court, in determining
the question now put before it, should be governed by these
remarks, and should receive any further evidence which either
of the parties may dosire to give.

Decree veversed and sutt remanded,

e e

* Special Appeal No. 539 of 1867.

RATANSHANKAR REVA’SUANKAR ........ . Appellant.
Gura'BsEANKAR LA'LSIANRAR, ., ............ Respondent

Jurisdiction—Varshdsan— Gaikwid—Title—Small Cause Court—FEatra-
ordingry Jurisdiction.
Tw an action brought to recover a third-share of arrears of avarshdsan, \

or annual allowanee, paid by the G'ukwud of Baroda to the defendant, and
_ in which the plaintiff alleged that he was entitled to a third-share :
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- Held that such an netion can be maintained in n Munsif's Cowrt, although -

_it may be necessary to determine the title of the plaintiff to share in such
varshdsun.

Semble that such an action is maintainable in a Court of Small Ceuses.

Where the District Judge reversed the decree of the Munsif for want
of jurisdiction, although the amount of the claim was under Rs. 500, the
Court, in the exercise of its extraordinary jurisdiction, interfered.

THIS was a special appeal against the decision of C. G.
Kewmball, Distriet Judge of Strat, in Appeal Suit No. 74
of 1867, rcversing the decree of the Munsif of Sérat.

The originul suit was brought to recover arrears of a third-

share of a varshisan, or annual allowance, collected for six
years by the defendant.
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