APPELLATE CIVIL JURISDICTION.

Civil Petition
B parte DEsa’t Kanya'Nea’'t HARUMATRA'T ef al. -

btamp—Petmons of Appeal-—Special Appeal—dct XXVI. of 1867,
CL. 11 of Schedule B.

Petitions of special appeal to the Iligh Court at Bombay on its Appel-
late Side must be stamped according to the scale contained in Cl. 11 of
Schedule B of Act XX VI, of 1867.

THE petitioner in this case presented a petition of spocial,
appeal to the Registrar of the Appellato Side of the

High Court. This petition the Registrar refused to receive

and file, on the ground of its being insufficiently stamped.

The petitioner objected that under the new Stamp Act
(XXVI. of 1867) such petitions do not require any stamp.
The matter was then referred to the Court, and was argued
on behalf of the petitioners before Toerer and Gisps, JdJ.
Several other cases depended on the decision in this one,

Néinéabhay Haridds for the petitioner.

Tucker, J :—We are called upon tg pass orders on a serios
of applications for special appeal, which the Registrar has
declined to receive, as not being sufficiently stamped in
aconrdance with the requircments of the new Stamp Act
passed in the present year.

The contention is the same in all those applications,
namely, that under the wording of the new Stamp Act, no
stamp is required in petitions of appeal to the Iigh Court
of Judicature of Bombay in the exercise of its appellato
Jurisdiction under Sec. 16 of the New Lotters Patent. Tho
part of the Act rolied upon is Sec. 11 of Schedule B, which
is ag follows :—

“ PLAINT OR APFEAL, Petition of, in suits and appeals not
otherwise provided for, instituted in any Civil or Revenue
Court, outside the focal limits of the ordinary Original Civil
jurisdiction of the Courts established by Reyal Charler, for
the recovery of any sum of inoney, or to obtaln posscision
of any interest, matter, or thing.”
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BOMBAY HIGH COVURT REPORTS.

It has been srgued with considerable, ingenuity that
as the Appellate branch of the High Court cannot be said
to be_a court outside the local limits of the ordinary Original
Civil jurisdiction of the courts established by Royal Charter,
the provisions regarding stamps on appeals contained in this
section do not apply to appeals instituted on the Appellate
side of the High Court, and, as there ig no other enactment
with respect to such appeals, that no stamp for such petitions
of appeal in any case is now required by law.

' Now, it may be observed that the words in Seec. 11 of

Schedule B to the Act of 1867 are almost identical with the

words uscd in the corresponding section of Schedule B to
Act X. of 1862, The only difference iy that the phrase
“not within” is used instead of  outside,” and that the
words ““ or Revenue” have been introduced between the
words “ any Civil” and “ Court.” At the time the Act of
1862 was passed no High Court was in existence at any of
the Presidencies, and on the creation of the High Court at
Fort William in Bengal an Act (No. XX, of 1862) was passed
with the view of regulating what fees and starop duties
should be levied in the said court, and in Cl. 2 of thiz Act

it was enacted—

“No instrument or writing of any of the kinds specified
as requiring a stamp in tho Schedule B annexed to thewaid
Act X, of 1862, shall be filed, exhibited, or recorded in,
or shall be received or furnished by, the said High Court of
Judicature in any case coming before such court in the exer-
cise of its Appellate jurisdiction under Sec. 15 of the said
Letters Pateut, or in the exerciso of its extraordinary
Original jurisdiction under Secs. 13 and 23 of the said Letters
Patent, or as a court of appenl, reference, or revision under
Secs. 26 and 27 of the said Letters Patent, unless such in-
strument or writing be upon a stamp of a value not less than
that indicated by the Schedule B annexed to the said Act X.
of 1862 as tho proper stamps for similar instruments and
writings in the said Sadr Court, anything in Sec. 30 of
the said Act to the contrary notwithstanding, but subject to
the proviso therein contained ;” and it was further cnacted
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by Sec. 10 of the said Act, “this Act shall apply mutatis  18e7.
mautandis to the High Courts of Judicaturo which may be F2verie
established at Madras and Bombay under Act 24 and 25 Karva’neat

Vict., Chap. 104, for those Presidencies respectively when- HAK"ef:lr,“’l
ever such Courts shall be established. Provided that the
powers vested by this Act in the Governor General in Coun-
cil shall be exercised in the Presidencies of $fadras and
Bombay by the Governors in Council of those Presidencies

respectively.”

* This Act continued in force till the 1st of January 1865,
and its duration was further prolonged by Acts XXIV, of*
1862 and XXXIL of 1863, and it is now in operation,

. See. 30 of Act X, of 1862 is as follows :—

“Except in any Court of Justice established by Royal
Charter, or in any Court of Bmall Causes, established with-
‘in the local limits of the jurisdiction of any such Court,
no instrument or writing of any of the kinds specified as
requiring stamps in the Schedule B annexed to this Act
shall be filed, exhibited, or recorded in any Court of Jus-
tice or Government Office, or shall be received or furnished
by any public officer, unless such instrument or writing
be upon. a stamp of & value not less than that indicated to
be proper for it by the said Schedule B. Provided that
notking in this Act shall be held to repeal any special pro-
vision in the Code of Civil Procedure or in any other Act or
Regulation for the use of plain or unstamped paper i any
judicial proceeding, unless such provision shall be expressly
repealed by this Act.” From this scction it is clear that the
Legislature contemplated that the stamps prescribed by
Sec. 11 of Schedule B to that Act should be levied in the
Sadr Court ; and from Act XX. of 1862 it iz also manifest
that it was the intention of the Legislature that the stamps
prescribed for appeals to the Sadr Court should continue to
be levied on the Appellate Side of the High Court, which
had teken the place of the Sadr Court. This last Act is
still in force, and the only effect of Act XXVI. of 1867 is to
substitute the Schedule B snnexed to that Act for the
schedule which was originally annexed to Act X. of 18¢2,

“
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‘BOMBAY HIGH COURT REPORTS.

This second or substituted schedule must be read with the
light thrown upon it by Act XX. of 1862, from which it is
patent that the meaning and intent of the Legislature was
that the stamps prescribed in Soc, 11 of the said schedule
were to be levied in the caso of appeals to the High Court
on the Appellate Side ; and although the imperfect and very
peculiar forw of expression used in the section has given
some foundation for the present arguments, yot we can, with
tho light thrown upon the section by Act XX. of 1862,
entertain no doubt of thc intent of the Legislature in the
matter. ‘

‘We therefore hold that petitions of special appeal to this -
court must be governed: by the section in the schedule to
the now Act which the Registrar has applied, and it remains
for us to determine in each caso whether his objections to-
the valuation of the claims which have been made in several
of tho petitions can bo sustainod. The present petition on
a stamp of two rupees must be rejected.

G1BBs, J., concurred. ‘
Petition rejecteds

OO
Oivil Petition.
Ez parte Vitnan alias Gora'n, GaNnsi BIVALKAR,
Stamp—Khotti estate—Act XXVI, of 1867,

Held, that n Khoti estate was an estate paying revenne to Government
upon which an assessment is temporarily settled, and that a suit for its
recovery should be assessed at eight times the annual assessment, under
Act XXV, of 1867, Schedule B, Art. 11, note (a), Sp. Rule 1 for the
Bombay Presidency. ) ’

LIS was an application for the admission of a special
appeal. The snit in the court of first instance was to
recover the moiety of a khoti village in the Konkan District.
The claim both in the original suit and the appeal was valued,
under Act X. of 1862, at Rs. 639.7.4, this amount being
cqual to the annual assessment on the said motety. In

epecial appeal the cleim was valued at Rs. 1,500, the alleged
value of the estate sought to be recovered.
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