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. Special Appeal No. 112 of 1867.

BHAGVATSANGIT JA'LAMSANGI. ... ccvverans o Appellant.
Parra’Bsaneit AsA’BHA'T and another ... Respondents.

Special Appeal No. 211 of 1867,

GanpaTRA'M LAREMI‘'RA'M and others ......Appellants.
JAICHAND TALAKCHAND .1 iiiiiinnniersonane e Respondent.

District Judge—Judgment— Reasons forDecision-—-Decree—Irregulm-z't_v;
—Merits—Special Appeai—Act VIII. of 1859, Secs. 350, 859, and 372— ©
—Act XXXIII of 1854, Sec. 4.

Held, that s District Judge not writing & judgment containing the!
reasons for his decision, until after the decree in appeal was passed, did
not affect the decision of the case on the merits, and was not a ground
of special appeal.

N 8. A. No. 112 of 1867, the special respondents, Partdb-
safigji Ajjabh4i and Jayasangji Ajjabhii, instituted the
Original Suit (No. 122 of 1861) in the Court of the Munsif
of Gogo, to recover from the defendant, Bhagvatsangji Ja-
lamsangji, two shares of the land in the village of Kankhot,
‘and two shares of the income of the said village for the Sam-
vab years 1914, 1915, and 1916 (a.p, 1858, 1859, and 1860).

The defendant appeared, and contended that the plaintiffs

had no right, title, or interest in the said village, or in the -

income thereof, as he, being the only son of the plaintiffs’
eldest brother, was, by the custom of the Latia Gardsids,
entitled to the whole of the estate, the younger brothers being
merely entitled to jivdi, or an allowance for their main-

tenance.

The Munsif, A'zam Jamyatrapp Himatrhm, by his decree
peassed on the 1st of December 1862, ordered that the plaintiff
should recover possession from the defendant of two shares,
being 57 out, of 100 docrds of the said village, and also cer-

tain sums of money in respect of the income thereof, and

for mesne profits together with costs.
The defendant then appesled to C. H. Cameron, Judge of
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the District of Ahmeda};dd in Appea.l Suit No. 383 of 1862,

Jatausanos; On the ground (dmong others) that the decision of the

PARTA'BSANGIL
AJJA'BHAT
et al,

3

v,

Mungif was contrary to the custom of the country and of the
caste. To that: eppeat- the- plaintiffs sppeared, snd the
District Judge, on'the 5th of December 1863, reversed the
decree of the Munsif, and threw out the plaintiffs’ claim
with costs, on the ground (which was not taken by the
defendant) that a suit for a tflukdari village wis not. -
cogmsable by the court ; as “ the land in télukddri villages
beIongs to Government, as shown by the Bombay Act No.’
V1. of 1862.”

The plaintiffs then preferred a special appeal (No. 873 of
1864) to the High Court, which came on for hearing on the
25th of July 1864, before ArNoutp, Acting C.J., NEwron and
JaNa'rDAN Va'supzvir, Jd.

Dhirajlal Mathurddds for the appellants.
Néndbhii Haridds for the respondent,

Pzx Curian :—The Court, holding that the District Judge
has erred in considering the case removed from his cogni-
sance by the Télukdéri Act, reverse his decree, and remand
the case to him for a judgment on the merits.

Case remanded.

0

The aforesaid Appeal Suit, No. 883 of 1862, was, qcc&rd—

ingly, re-heard in the District Court of Ahmedébhd, on the

17th of October 1864, by the then Judge, E. P. Down;
who affirmer the aforesaid decree of the Munsif of Gogo,
on the ground solely that Colonel Lang, the Political
Agent. in the province of Kithevid, had decided that four
other villages in that provipce should be divided between
the plaintiffs and the defendant, in the same proportion as

‘the said Munsif of Gogo had, by his decree, orderedtha

ﬂald village of Kankhot to be divided.

The defendant then preferred a special appeal (No. 17 of
'1865) to the High Court, which came on for hearing on the
26th of July 1865, before Forsrs and Newrox, JJ.
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Lcid and Nénabhai Haridas for the appellant.
Howard and Dhiraglal Mathuradds for the respondent.

Per Curtan:—The Court, holding that the District Judge
was not justified in deciding the case solely upon the opinion
. expressed by Colonel Lang, withoub exercising his own
. judgment upon the evidence recorded in the cate, reverse
his decision, and again remand the casc to the District Court
for a decision on the merits. And the J udgo is directed to
decide upon the evidence recorded, and upon any other evi.
dence which he may see fit to receive, whether the plaintiff
is-entitled to any, and what, share in the lands claimed, and
to-pass a new decree.

Case remanded,

The aforesaid Appeal Suit, No. 383 of 1862, accordingly,
game on for hearing a third time, in the District Court of
Ahmedabad, before the then Judge, A. R. Grant, by whom
& decree was passed, on the 7th of Jannary 1867, confirming
t@eﬁforosaid deoree of the Munsif of Gogo; with all costs on

‘ the defendant,

. The deferidant then preforred another special appeal
- (No. 112 of 1867) to the High Court, upon the following
grounds of objection to the decree appealed against ;—~That
‘it was contrary to law in that : (1) It was pronounced at a
time when the judgment was not written out by the Judge,
and was, therefore, not capable of being recorded; (2) The
judgment was written by the Judge nearly a year -after the
‘case was heard, and at a time when he was suspended from
his office of Judge, and when the office was held by another
individual ; (3) Tho Judge had held the custom of Latia
Grardsids to differ, according as the estates in dispute were
“large or small, and that in tho abscnce of evidence of any
..difference of custom ; (4) The Judge had decided contrary
to the custom governing large estates, which he held un-
deniably proved,

The caso was heard on the 11th of July, 1867, before
Coucr, C.J., Newrox and Warpey, JJ,
w—l4ac
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Néntbhai Haridds, for the appellant :—Mr. Grant did not
holg the office of District Judge when he wrote.the judg-
ament in this case, and the judgment “was not written oub.
when he stated in' court what his decision was, There-was-
no evidence to warraut the finding of the Judge that the
custom of the Latia Garésids differed, according as the es-
tates in dispute were large or small,

* No one a.ppea,red for the respondent. The decree of the
District Courb in Gujardti was produced, dated the 27th of
" January 1866, and signed by the Judge and indorsed by the

* Sheristedér, as récorded in the case on that day,

Cur. adv. vult.

Couvcs, C.J:~We are of opinidn that the not writing.
a _]udrrmeut eontaining the reasons for the (180151011, before-
the decree was passed, has not affected the decision of this
case upon the merits, and ig not s ground of special appeal.

Act XXXIIL of 1854, Sec. 4, expressly provided that

. no appeal should le on the ground of non-compliance with_

similar provisions to those of Sec. 859 of Act VIIL of 1850.
The Code of Civil Procedire has not expresssly s0 pro:

_ vided ; but it may have been considered by the Legislature

that the provisions of Secs. 330 and 872 would be 'quite
sufficient to show that the point ugder consideration was not
a ground of appeal.

In this view of the Law, even if we entertained any doubt.,
which .wo do not, we are supported by a decision of the
Calcutta High Court, where Sir Barnes Peacock, C. J., ‘and
Levinge, J., held that the mere circumstance that the Judg-_

ment was delivered out of court was not a ground of special
appeal.

Avto the other point taken, the finding of the Judge 1s '6119;
of fact upon the evidence, and there is no error in law in his

decision, which we affirm with costs.

Decree affirmed. -
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N S. A.No. 211 of 1867, the original suit was brought by ___1807

o
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the special réspondent to compel the defendants (special Igumm o

appellants) to close certain windoivs overlooking an inclosure
attached to the plaintifi’s house, and thereby cneroaching
on his privacy.

The Principal Sadr Amin of Ahmeddbdd threw out the
pleintif’s claim; but the District Judge, A. R. Grant, in
- Appeal Suit No. 240 of 1864, on the 27th of Jannary 1866,
‘reversed his decision, and passed a deeree for the plamhff
‘Ordermg the windows to be closed.

~ Against this decree a special appeal was preferred, which

b Alch AND
TALAKCHAND
et al. |

‘came on for hearing on the 11th of July 1867, before Coven,”

C.J., Newron and Waroex, J4,

D?n'rcrﬂél Mathurédds, for the appellant, contended thal
the judgment in this case was contrary to law, as it was
written by Mr, Grant after he had ceased to hold the office
of Judge; and was not pronounced by him in open court,

with the reasons for the decision, as directed by See. 339,

of Act VIIL of 1859.

Shiantiram Nérdyan, for the respondent, contended that
that point could not bo raised, as there was nothing to show
that the Judge had coased to hold office on the day the
judgment was written, After the hearing of the dppeal on
the 27th of January 1866, the decree was signed by the
Judge, and indorsed by the Sheristeddr, as recorded in the
suit on that day. There is also, on the petition of appeal, a
note by Mr. Grant of his decision.

' Cur. adv. vulf.

Coven, C.J, :—We are of opinion that the irregularity ob.
jected to has not affected the merits of this case; and that
there is no ground of special appeal.

Decree affivmed,

Nore.—In Special Appeal No. 213 of 1867, decided on the 3rd of July,
it was held by NEwTox and WarDeN, JJ., that the not giving reasons,
when the decree of the lower court is reversed, is not a grownd’ of speua]
ippeal. And see 1 Cale. W, Rep., Civ, R., 244 ; 2 Calc. W. Rep,, (,n.
R, 77 5 5 Cale. W. Rep., Civ. R., 178,—Ep.
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The plaintifis then presented a special appoeal (No. 226 of __ 1867.

1865) to the High Court, which was heard, on the 5th of Duziasa Joat

v,

December1865, before WARDEN and JANA'RDAN Va'supEvsL, J5, Na‘ka'rax

EagHU'.
Pes Curian :+—The Court holds that Reg. II. of 1827, Sec.
xx1,, CL. 1, is not applicable to a claim of this nature, namely,
the right to be allowed to use certain cooking utensils.
The Court, therefore, reverses the decree of the lower court,
and remands the case for re-trial on the merits,

Case remanded,

The appeal (No. 149 of 1864) then came on for re-heari;]g,
in the District Court, before C. G. Kemball, Acting J udg:e
of Sirat, who recorded the following decision :—

“ The issues for decision are :—(1) Whether this action is
within the cognisance of the civik courts, as regards Sec. 2
of Act VIII, of 1859 ; (2) If it is, whether the claim urged
by the plaintiffs was sufficiently established on the evidence
to warrant the decree passed by the Munsif,

. ““On the first point, I am of opinion that this suit cannot
be maintained, the same cause of action having already been
heard and determined in & suit decided on the 8th of July
1863. It is true that the said suit was decided on a preliminary
point respecting the amount entered in the plaint, but that
does not, in my opinion, affect the question at issue, whether
the present suit is within the cognisance of the civil courts.

“ With regard to the second point, it appears unnecessary
to express any opinion beyond remarking that, after reading
over the evidence, I demur tothe Munsif’s finding.

¢« On the first point the decision of the lower court is re.
‘versed, with costs on the respondents.”

- The plaintiffs then p'referred the present special appeal,
which came on for hearing this day before Couvcr, C.J., and
Nzwron, dJ.

Shdntdram Narayan, for the appellants :—The first snit
‘having been rejected by the District Court in appeal, on the
ground that the claim was improperly valued, the cause of
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__action could not be said to “have been heard and deter-

DULLLBEJOUC e, within the meaning of See. 2 of Act VITL of 1859. (6)

Na’ra'Tax
LagHU’
et al.

Nénébha! Haridas, for the respondents :—The plaintifl is
only entitled to present a fresh plaint in respect of the same
cause of action, under Sec., 36 of Act V1III, of 1859, when
the former plaint has been rejected “on any of the grounds
mentioned in Secs. 29 and 317 of the Act. Butin this case
the first plaint had been admitted and registercd, and the
Munsif heard the suit, pronounced his judgment, and made
a decree, which was reversed in appeal by the District
Judge. The cause of action in the first suit was, therefore,
““heard and determined ;” and a sccond suit between the
samo parties on the same cause of action was prohibited by
Sec. 2 of Act VIIL of 1859.

Coucn, C.J. :—This case comes within the spirit of Sec.
36 of Act VIIL. of 1859. |

There is no express power given by the Code of Civil
Procedure to reject a plaint, after it has been registered, on
the ground that the claim had been fmproperly valued.

* When a suit, therefore, is rejected at any subsequent stage

of the proceedings on that account, the rejection ought to
have only the same offect, as if the plaint had been originally
rejected, in accordance with Sec. 31 of the Act, when if was
presented for registration, ‘

Independsatly of Sec. 36 of the Act, we should have held
upen principle that in such a case as this, the action was not
barrcd. The former suit was not heard and determined, for
it failed by reason only of an informality ; and it would be
contrary to all principles of justice that the parties should
be held to be conclusively barred thereby.

We, therefore, reverse the decree of the District Judge,
and remand the case once more; and in doing so we express
a hope that it may now at last be decided upon the merits.

The costs to follow the final decision.

Derree veversed and suit vemanded.,

(&) Sec. 2:—%The Civil Courts shall not take copnisance of any suit
brought on & cause of action, which shall havo been heard and determined
by a Courl of competent jurisdiction, in a former suit beiween the same
parties, or between parties under whom they claim,”’--ED,
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