APPELLATE CIVIL JURISDICTION,

Prer CuriaM :~~Woe reverse the order of the District J udge’,
and remand the case for him to determine whether the
former application to execute the decree was bond fide,
notwithstanding baitd was not paid ; and we refer him to the
judgment of Sir B, Peacock, C. J., in Qoordodass Anchlolee
v, Modhoo Koondoo. (a)

it
e amed

Ciwl Petition,

Na'RA'YANBHAT La'LBBAT.....cciiiveenans . dppellant.
GaNoA'RRISENA Ba' LERISENA and another. Opponends.
Execution of Decree—Joint Lichility—Appeal— Review—Power af

High Court under Reg. II. of 1827, Sec. v., Cl. 2—dAet VIII. of 1859,
Secs. 378 to 380—dct XXIII. of 1861, Secs, 11 and 38,
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The High Court should not, in the exercise of its extraordinary powers, '

give an appeal in a case where the law provides none,

Nor should the Court, in the exercise of those powers, interfere when -

such interference would have the effect of working an injustice,

A Distriet Judge has power to review an order passed by him on appeal,
in an application in the execution of a decree,

A'RA'YANBHA'T sued Gangékrishna and Ratankrishna
on a bond in the Court of the Principal Sadr Amin ab

Strat, and obtained a decree against them in 1859 for the
sum of Rs. 26,221-6-8.

On appeal by Gangékrishna, H, Hebbert, J udge of Sirat,
decided, on the 19th of February 1859, that it was not com-
petent to the plaintiff, Narfyapbhéi, to sue upon the bond,
(looking to the value of the stamp) for a greater amount than
Rs. 20,000 ; concluding his judgment thus :—* Under this
view the Court amends the decree of the Principal Sadr
Amin, so far as it has been appesled against, and directs
that Gangékrishna pay to Nérdyanbhai Rs, 20,000, or ‘make
over the half-village of Mothad Varchi to him till he has
realised that amount ; the rest of Nrayanbhéi’s claim is re-
Jected.”

Nérdyanbhdi subsequently a.pplied to the original court
to execute both decrees, one against Ganghkrishna for

(a) 6 Cale. W. Rep., Mis. R., 98.



88

1867.
NA'BA'YAN.
BHA'I
LA'LBEA'T
.
GANGA’ERISH-
g FA
BATKRISHNA
et al,

BOMBAY HIGH COURT EEPORTS.

,R_.s. 20,000, and the other against Ratankrishna for the
'origina.l amount decreed, and to make over, in the event of
default of payment, the half-village to him until satisfaction
of the decrees. The half-villige of Mothd Varché, to-which
Gangdkrishna and Ratavkrishna were jointly entitled, was
iubsequently given into the possession of Nardyanbhai.

Gangékrishna then petitioned the Court of the Principal
Sadr Amin to restore possession of the helf-village, Nérdyan -
bhéi having received his debt in full; but the Princi-
pal Sadr Amin found that the decree-holder was still
entitled to receive Rs. 8,880-12.10; and considered that
as Mr. Hebbert only altered the decree of the lower court
with respect to Gangikrishna ; therefore, as against Ratan-
krishna, Nirdyanbh4i was still entitled to hold the half-
village, until he recovered the full amount of Rs. 26,221-6-8,
decreed by the original court against both the parties. Nérd-
yanbhéi had also asked that interest should be allowed him
on the amount of the original decree, and likewise the costs
awarded to him in the original and appeal suits; but the
Principal Sadr Amin refused the application, as no men- °
tion of interest was made in the decree, and as Nérdyanbhsi
had neglecied to pray for execution in respect of the amount
of costs awarded.

Against this decision of the Principal Sadr Amin both
parties appealed to C. G. Kemball, Acting Judge of the
Stirat District, who held that Nérayanbhdi, the plaintiff,
could not execute his decree for more than Rs. 20,000
against either of the co-defendants in the original suit. The
following is an extract from this judgment :—

¢ Any alteration of the judgment of the court of first in-
stance in respect of one of the joint debtors must, from the
very mnature of the case, giniila.rly affect that judgment as
against the other. I, therefore, consider that the original
decree, notwithstanding the remark of the Judge ‘so far
as it has been appealed against,” whatever those words may
really mean, was smended by the judgment of the appellate
courb as against both the debtors, ‘
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“ On the second question, assuming that the original de., 1867

Na‘ka'vax-

cree continued alive against Ratankrishna by the fact of his ggyy Tasnay

having failed tojoin in the appesl, it appears to mo that the

fact of the judgment against one of the judgment debtors

having been satisfied, operated necessarily as a discharge to

the other. Application was made for the cxecution of both

decrees against the respective parties; and if it was right’
to comply with this application, it must be taken that both

decrees were In course of satisfaction simultaneously.

The decrec for the smaller sum must, necessarily, bg

satisfied first ; and, consequently, when that decree was,
satisfied, the larger decrce became per se discharged. I

imagine that if, on the judgment in appeal, Ganghkrishna

had at once paid up the Rs. 20,000, procecdings would

" have immediatoly been stayed against Ratankrishna on his
pleading ¢ judgment with satisfaction against Ganghkrishna.’

The judgment in full having been satisficd against Ganga-

krishna in respect of the joint debt, I conceive it was com-

petent to him to demand rc-delivery of the security, which

was also joint.

. ¢ The amount of the rents and profits of the half-village
having becn ascertained to be Rs. 22,038-15-10, I find
that the debt duc to Nériyanbhdi has been satisfied, and,
therefore, order that possession of the half-village shall be
delivered to the debtor Gangdkrishna.

 Nirdyanbhidi has no title to interest, and I do not see
how he.can now ask possession to he continued until his
costs be recovered, sceing that he failed to enter the amount
in his darkhast.

Application was now (Feb. 28) made to the High Court
(Coucu, C.J., and Newron, J.) to set aside the Judge’s
order as being illognl.

Shantéram Nirayan for the petitioner :—Ratankrishna,
not having appealed to tho District Court, carnot take ad-
vantage of the amendment made in the decree on the appeal
of the other co-defendant. 1iis not appealing to the Dis-

trict Court was tantumount Lo what may be called confessing
w—I2ac

.
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__}_r_lﬁ;ﬁz__ judgment. The decree against Ratankrishpa stands, and
' A’BA'YAN-

puat La'nana’s DO court can say that the phinéiff shall not recover on it.
Ganoasmsaxa 1L Doth had appealed, it would have been a different thing.
Barrrisuns  The plaintiff then would have had the right of coming to

t al.
et the High Court on special appeal.

Coucn, C.J. :-—Tf this casc had been tried under Act VIII.
of 1859, the District Judge would certainly have amended
the decree as against both the defendants; for evidently the
same reason that led him to amend the decree as against one,
“Would jlave led him todo so as against the other ; and the law
would have authorised his doing so. It was, howevér, tried
under the Regulations, and so the decreo against Ganga-
krishna remained unaltered, he not having appealed.

14

But the liability of both in this case being joint, it wonld -
be mequitable to allow the plaintiff to cxecute a decree for
Rs. 20,000 against one, and for Rs. 26,000 against the other.

This is not a case, then, in which we should exercise the
extraordinary powers of the court to help the plaintiff;
besides which, our interfering with the order of the lower
appellate court would be cquivalent to giving an appeal, in
a case where the law bas provided nome. It may be that
sometimes the Judge may be wrong, and yet we should not’
interfere. But in this case we certainly should not inter-

fere, as the effect of our doing so would be to work an
injustice.

Detition rejected.

March 7. Ox the petition of Gangdkrishna, the District Judge in
this case reported that, a mistake having been committed, it
was not competent for him to add to his order on the subse-
quént application of the petitioner.

Pee Curiax (Coucn, CJ., and Newsow, J.) :—We are of
opinion that, under Secs. 378 to 880 of Act VIII. of 1859,
and Sec. 38 of Act XXIIT. of 1861, the Judge has power to
review his order. It was an order passed by the Judge on

appeal in an application in the exccution of a decree: Sec.
11, Act XXIIIL. of 1861.
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