ORIGINAT, CIVIL JURISDICTION.

Late Supreme Court, Bquity Side.

The Apvocate GENERAL cx relatione Dava MuHAMMAD,
Munrammap Sava, Pi'r Muramyap Ka'saupaa’, and
Fa’zatsaa’t Gura’s Hysew,

Muramiap Husey Husest (otherwise called Afga’

Kua'n) et al.

Terms on which new relators will be allowed to come in after decree to
prosecute an appeal.

THIS (commorly called the Khojé Cuse) was an information

and bill filed on the Beuity side of the late Supreme
Court by the Advoeate General on the relation of the above-
-nemed relators, who wore also plaintiffs.

 The suit came on for hearing before Arnourp, J., on the
16th of April 1866, The hearing occupied that and geveral
gucceeding days. :

Nov. 12. A decree was given for the defendants, and the
guit as against A’ga’ Khin and those defendants in the same
interest with him was dismissed, with costs to be paid by
relators and plaintiffy, and as against the other defendants,
~ not in the same interest, withont costs. - :

On a subsequent day (Feb. 1st, 1867) the costs of the
Advocate Goneral were divected to be paid by the relators
and plaintiffs,

April 27.  Dunbar (with him Macpherson), on behalf of tho
relators and Maintiffs, moved for leave to appeal to the Privy
Council against the decree of the 12th of November 1866.

The Hunorable L. H, Bayley (Advocate General), (with him
Howard), for the first defendant, opposed the application. _

Marrioft (with him Hayller) and Green (with him
McCulloelr) opposed on behalf of other defendaats.
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1867,

"ADVOCATE

GENERAL
7,
MuBHAMMAD
H. Husgx:
et al.

" BOMBAY HiGH COURT REPORTS.

Per Curiam (Arnourp, J.) :—Leave to appeal to the Privy
Council granted, sul;ject to deposi’ by the appellants with
the Registrar of the sur of Rs. 10,000 in Government
Promissory Notes, as security for costs of such appeal.

An order {(9th August 1867) was sﬁbsequent.ly made, by
which it was directed that the Rs. 10,000 should be de-
posited on or before the 7th of September 1867.

Sept. 5. While, on behalf of Fazal Habibbhdi and Rahim

_Hemréz (petitioners), one of whom was an eriginal defend-,
_ant not in the same interest as A'gd Khin, and the other a

stranger to the suit, moved for a ruls nisi that the. peti-
tioners, or such other persons of their nomination as might
be approved of by the Court, should be substituted as relators
in place of the then relators, with liberty to institute and
proceed with the appeal, on their giving security for costs
of such appeal ; and that the time for giving such security
should be extended to the 7th of October 1867,

Rule nisi.

This rule came on *for argument on the 3rd of October
1867.

Marriott, for the original relators, moved that they should
be dismissed from the suit.

The Honorable L. ayley (with him Pigot), for A'gd
Khin, showed cause agamst the rule uisi of the 5th of Sep-
tember, and contended that if the new relators were allowed
to be substitnted for the original relators, it should only be
done on terms of their giving sccurity not only for the costs
of appeal, but also for the costs incurred by the defendants
in the court below. They cited The Aitorney General v, The
Corporation of Cashel (a).

_ l‘_l;}aym:w#nd Green appeared on behalf of the other defund-
ants. :

Ferguson appeared for the Advocate General,’ and assented
to the application on the terms contended for by A'gd Khin.

Wihite (with him Dunbar) supported the ule nisi.

PPer Cu relators to be dismissed from the suit

(1) Sau. & Se. 333,



ORIGINAL CIVIL JURISDICTION. 205

~ on payment of costs. - New relators to be substituted on cer- __18(7.

. ADVOCATE
_tain terms. Minutes to be spoken Eo GrNERAL

Oct. 11, The case ‘tazhe on again on the mmutes, and to  Momamanan
zettle the terms on which*the new relators should be alloweg, B :t[g?‘““
to prosecute the appeal. The terms then sebtlecs differeds.

materially from the. terms settled on the 3rd of October,
and were as follows :—

I. On paying their own gosts of this application for that
purpose, the old relators to be allowed to withdraw from thg
further prosecution of the appeal.

I1. ¥Fdzal Habbibbhéi and Rfhim Hemrdz to be sub-
situted as new relators, in the stead of the old relators, for
the purpose of prosecuting the appeal, and to be aliowed,
as such sobstituted relators, to prosccuhe the appeal on
the following conditions :—

(a) That they lodge, on or before 4 r.m. on Monday the
9th'of December 1867, the sum of Rs. 10,000 Government

five per cont. promissory notes as secﬂmty for the costs likely
to be incurred in the appeal.

(b) That, on or before the said day and time, they also
give security for the costs awarded+to the defendants and
the Advocate General by the e in this cause, in ‘wa
nmount sufficient to cover the aggregate amount of such
eosts ordered to be paid by the original relators and plain-
tifts under the decrce of November 12th, 1866.

(¢) Unless the conditions (a) and (b) are complied with,

appeal not to bo proceeded with, but at once to cease and

determine, -

111, The procecdingsby the defendants and thogh #ocato.
General for recovery of their costs by execu undé@ the
dccree, to Bé stayed from present date until further order.

‘Auy altachment issued by the defendants or any of them,
or by the Advocate Gen’erql, on the property of the old re-
lators or otherwise, for recovcry of costs under deeree, to be

-raiscd imnediately on the giving by the petitioners of {he

gecurily for such costs. '
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GENERAY,
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IV. The new relaters to pay all costs of all partics appear-
ing, on their apphﬂhou tq be substituted as new relators.

Mymaxamap  Petitioner and parties respeohvzyfo pay thelr own costs

et ol.

v

% this day (11th October).

7 Nore LMarch 14th, 1868. Anstey aud Fooks, hefore the Judicial

Committee of the Privy Council (a), appeared in support of a petition for
special leave to appesl from the above order of the 11th of Qctober, and
prayed that the proceedings, evidence, judgment, decrees, and orders made
in the qu\'é suit, so far as the same related to the matter ofthe appeal,
<hould be transmitted, or that such forther or other order, as to Her
. Majesty in €ouncil might appear just and proper, should be made. Ansfey
contended that as an order had been made on the 3rd of October, allowing
the new relators to he substituted for the old relators, and ordering the
Advocate Gencral to allow his name to be used on certair terms, the Court
had no power to alter such terms, as it did by the order of the 11tk of Oc-
tober. [Lord WEstBURY :—Does the Advocate Geueral appear?] Ile
does not. This application is ez parte, [Lord Westnunry :—Ilow, then,
can we possibly entertain it? We cannot go into the merits of a petition
which js directed: adversely in foct against the Advoeate General, in the
absence of the Advoeate Genernl.] Fooks, on the same side :—This is
a bill for relief as well as anginformation, and, so far as it i5 a bill, may be
treatéd as a scparate proceeding, I ask, therefore, to he allowed to amend
the petition, and that my clients {one of whomwas a defendant below),
whose interests are injuriously affected by the deerce, may have leave to
appeal, making the AdvocateGeperal, and the original relators and plain-
in the courtabelow, respgadents for that purpose. We cannot do this
ithout leave, and I submit is the proper court to apply to for such
leave. I your Lérﬂéh‘ips can see your way towards doing 50, you will not
nllow this'appesal, which is upop a questionof great maguitude and im-
portance, to be technically d#feated, If leave, such as I contend for, be
granted, it will of course only be upon certain terms. The equitable
-terms, I submit‘ were those ordered by the Court in the case of the origi-
nal reletg when they applied for leave to appeu], vig., the deposit of
Rs. 10,0000 meet the costs of appeal.

Loﬁ‘ﬁs'r vRy :(—It is scarcely necessary to deal with this matter at
liptl) b, vent miscarriage, we will make a few observations upon
= ‘
In the court below, it appears that there was an gaformation and bill
filed, several persons being plaintiffs in biil, and ‘H‘xfe information also
heing by the Advocate General at the sulk of certain wflators. Their in-
formation aud bill were both dismissed, and an application is now made by
two gentlemen, one of whom was a defendant in the cause, and the other

U Present. Lond Wa TBURY,Sit . W, COLVILE,Si E, V, WILLIANS, Sir LAWEEROE PRES.
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o stranger, for this extraordinary pyrpose. It .lfs'tha.t an applicatio;’n'

was made by them in the court below to have arriage of the .cause
" so far as the Advoeate General was concdrned, and to have leave te pre-'
~ sent a petition of appeal. ‘mlicaﬁm was a mistaken one, because
" the appest could hardly, un e circumstances, be the appeal of
.’\d\'(‘)catq General alone. - It ought to have been the apjijal he A ¢
cate General and of the plaintiffs. owever, the Comt thought fit, upon
certain terms being complied- with, with regard to the payment of costs
and the security for costs, that the conduct of the matter for the purpose
of an appeal by the Advocate General should be given to the then appli-
eants. Mintes were directed to be drawn up accordingly, but before these

7

minutes were matured into an order, the Court, reflecting on the matter,
thought proper ¢8 intimate to the Registrar that the order in some par- '
ticulars was not to be drawn up, and that other directions should be,
substituted for those that were originally given by the Court.in the matter
when it first considered it. It is very ,competent to a Court of Equity to
do that. It is done frequently, and it would be very unfortunate if there
were any impediment in the way of its being done,

These petitioners, Lowcver, have conceived this monstrous and strange
conception, that they have a right to come to this tnibunal, and ask to pre-
sent an appeal for the purpose of compelling the ovder being drawn up
in eonformity with the original opinion of the Court, and not in conform-
ity with its amended jndgment. That is a prBposition incapable of-being
maintained, independent of the insuperable diffieulty arising from the fact
thiat the petitioners have no Tlocus standi except that which should be con-
ceded t6' them by the Advocate General, Now it must never be forgotten .
that it is the right of the Advocate Geﬁe‘, d his (}uty, to intervene at
any time, and if he thinks fit to take zml* conduct d"he matter fr”_
the relators he has a perfect right to do %o ; a#fl fhe xelators bave no
power at any time to take any step in the cause ag&st the will of The Ad-
vocate General. Now the Advocate Genmas intimated Mis opinion that
the present applicants should have no poer to carry on the matter unless
they complied with the terms preseribed by the Court dh it amended
judgment. They come here, in the absence of the Advocate General, to
ask us to give them leave to appenl from that, and to cause thglhdvaeeate
General to nbide by the original, and apparently im’rovi«]’gnt-, opigion of
the Court. Such an application is quite unprecedented. -

Now it is put tgeus in an amended form here that the d&e i?o'ntfm
which the I 0 vight to appeal, and it is desired that we should give
i fiberty’ Ap If he desives sueh liberty, it must e only in his
character of def(ﬁﬁ e ot bave liberty to appeal in the name
of the Advocate General and m Whe nmmne of the plaintitfs, Il he desires
i appeal, and coneeives that he can bring forward the merits of the case
upon }m onn appeal, tet him apply in the ordinary form to the court
below for leave to appeal. »

207
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ROMPAY HIGH COURT REPORTS.

< The whole matter, qs igr ns the applieation is directed to presenting au

appeal in the name o Advocate General and in the name of the plain-
tiffs, is a thing quite unheard of, but if one of the petitioners who is a de-
fendant thinks proper to apply‘to the‘*elow for leave. to appeal, he
ﬂhe perfectly at liberty to do so.

Mr. 4 Bwi your Lordships &dd, ¢ notwithstandiug that the time
has elapsed 7’ Lord Wesreury :—Certainly not. We will not do or say
anything which can be construed into an order” beyond this, that we
dismiss the petition,

Petition dismfssed.
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