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The company have wiscly gmarded themsolves against re-
sponsibility for that insufficiency, 4nd cannot be now com-
pelled to forego the benefit of tho shipulation.

-

Deeree veversed with costs.

Acland, Prentis, end Bishop, Attorneys for the plaintiff,
Craagford and JTTurrell, Attorneys for the defendants.

—r e P
Suit No, 1553 of 18606.

JEAA'NaIR Rastowt Mot ..., e Plaintifl
Suast La'vay’ et als (..o Defendants.

Joint Stock Company—Dircctors~-Shares—Purchase ultra vires—Trus-
tee Shareholder— Aequiescence.

The purchase by the Dircetors of a joint stock company, on hehalf of
the eonipany, of shares in other joint stoek companies, unless expressly
anthorised by the Memorandum of Association, is ultra vires. )

A joint stock company, even though it be empowered by its Memoran-
dum of Association to deal in the shares of other companies, i3 not there-
hy empowered to denl in its own shares, and a purchase by the directors
of the company of its own shaves on hehulf of the company is, therefore,
under such circwmstances, witrae vires.

A sharcholder in o joint stoek company can maintain an action against
the direetors of such company to compel them to restore to the company
tunds of the company that have by them been employed in transactions
that the dircctors have no anthority to enter into, without making the
company a party to the suit.

Where a shareholder purchased shares in a jont stock company know-
ing at the time that similar companies were in the habit of dealing in
their own shares and those of other companies, and believing that the
company in guestion adopted the same practiec, but made no inquiry to
ascertain whether or not such was the ease, nor made any ohjection to sueh
deatings of the compauy until it was discovered they had resulted in loss, it
wa~ held that he had by bis own conduet lost his vight to lold the direc-
tors personally liable in respect of such dealing, and the result was hehl
1o be the same whether the said sharcholder was benefieially entitled to
his shares, or merely a trustee of them for others,

11E plaint stated that (L) the plaintiff was the registered
sharcholder of 601 shares in the Financial Association of
Furope and India (Limitc&) registered uvnder Act XTX.
of 1857, '
w—2Moc
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II. That the defendants were the original directors of
the association, with one' Govind Girdher, and ever since
continued to act as such.

III. That the objects of the association, as defined in the
Memorandum of Association, did not inclode dealing in
shares, nor the purchase of the company’s own shares; yet
the defendants as directors did deal in shares, and thereby
incurred losses on behalf of the company, and did purchase

. 1,422 shares of the company.

The plaintiff, therefore, on behalf of himself and the other
shareholders of the company, prayed—

(@) That the defendants should account for all dealings in
shares purporting to have been entered into by them on behalf

of the company, and should pay all losses thereby incurred
to the company.

(b) That the defendants should repay to the company all

moneys of the company expended by them in the purchase
of the company’s shares.

(¢} That the shares of the company so purchased should
be entered in the register of the company im the defendants’

‘wames, or in the namo of some one of them on behalf of the
others, '

(d) For further and other relief.

Tho defendants put in a written statement in which " they
stated—

I. That the plaintiff was not the beneficial owner of the
shares mentioned in the plaint, but was only a trustee of
them for two other persons, and that he, therefore, could not
majntain the suit,

_ II. Thdl, the Financial Association ought to have been
made a party to the suit.

III.  That they, as directors, had power to deal in the
shares of joint stock companies, including the shares of the
agsociation.

~ IV. They admitted that they had dealt in shares, includ-
g the shares of this association. The said dealings down



ORIGINAL CIVIL- JURIADICTEON:

to the 81st of December 1865 were stated in the report and
audited balance sheet submitted bo the general meeting of
the shareholders of the association,held on the 2nd ¢f July
1866, at which meeting a resolution was duly propesed and
seconded that the audited balance sheot and roport for the
year ending 31st December 1865 be adopted. To this am .
amendient was proposed by the plaintiff, and duly seconded,
that, “as the balance sheet contained an account of the pur-
chase and salo of joint stock companies’ shares on account
and ab the risk of the association, and, as it appeaved from
the Memorandum and Articles of Association that the direc-
tors had no power to deal in these shares, the balance sheet,
and proﬁt—J loss, and loan account be amended to that offect.”
On the said amendment being put to the vote, it was lost,
and the original resolutions carried. They submitted that,
under Cl. 92 of the Articles of Association, the balance
sheet and transactions mentioned in it had become binding
against the shareholdeps;—at any rate, that the plaintiff
ought to have brought his suit within threo months,

V.and VI. Since the said 31st of Deccmber 1865 the
directors purchased 1,750 shares in the association, which-
did not appear in the first balence shect, and that these
purchases wero made in accordance with resolutions of the
Board to that effect in the bond fide exercise of the powers
conferred ont them.

VII. That the said shares stood in the name of trustees
for the association, snd that the purchase of them was bene-
ficial o the association.

VIII. 'That the beneficial owners of the plaintif®s shares
were aware of the purchases made by the directors. )

Memorandum of Association, Cl. 3 :-—“The" objects for
which this company is established are the following :—The
purchase and sale on commission of stocks, shares, deben-
tares, and other securities ; the making of advances on such
sccurities as the directors of the company may think fit ;
the receipt and employment of loans and deposits; the
negotiation and meking of loans and subsidies for public or
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private purposes or undertakings ; the introdnction, estab-
lishment, aiding, and assisting of pubiic and other com-
panies, nndertakings, and: enterprises ; the conduct and man-
agement of exchange operations; the conduct and manage-

" ment of such other operations, undertakings, and enterprises

of a financial character as the directors of the company
may think fit, and the doing of such things as are incidental
or conducive to the attainment of the foregoing objects.”

Articles of Association, Cl. 8] :—“The directors may,

_before recommending any dividend, set aside out of the

profits of the company such sum as they think proper asa
reserve fund to meet contingencies, or for equalising divi-
dends, or for repairing or maintaming buildings of the
company, or any part thereof, and the directors may invest
the sum so set apart as a reserved fund upon such securities
as they may think fit.”

CL 92 :— Every account or bulance sheet when aundited
and approved by a general mecting shall, as to the matters
contained therein, be conclusivo as agninst the company
and the shareholders thercin, except as regards any error
discovored therein within three months next after the ap.
proval thereof, and whenever any such error is discovered
within that peried and shown fo exist, the account shall
forthwith be corrected, and thenceforth shall Le conclusive
as aforesaid.” |

CL 112 ;= All investiwents on Dbehalf of the company,
whether on account of the reserve fund or otherwise, and
all property, moveable or immoveable, personal or real, to
which the company may become entitled in the course of
its business, und which it may be necessary or advisable to
vest in the company or in some person on its behalf, and
all contracts or engagements which the company may have
occasion to make and enter into may be made and vested,
or made and entered into, either in the name of the com-
pany, or in the name or names of, or in one or more of, the
trustees, or of or in such other officer or person as the Board
may think fit, and such trustee or trostees, or other officer
ors person, ghall be bound to act in respeet to such inveer-
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ments, property, contracts, and engagements according fo the
directions of the Board, and in so.doing, shall be indemnified

as hereafter mentioned.”

The i issues framed were——

(1.} Whether the company cught not to be made a party
us defendant in this snit; (2) Whether the purchase of its ~
own shares by the company was ulére vires; (3) Whether the
purchase of shares in joint stock companies was wlira vires ;

(4) Whether the purchasc mentioned in the report and,
- balance sheet referred to in the fourth paragraph of the,
plaint were adopted and ratified by a general meeting of
the shareholders of the company, and if so whether such
adoption and ratification rendered such purchase valid; (5)
Whether, under tho circumstances ofthe case, the plaintiil

is estopped from instituting the present snit.

A sixth issue was subsequently added—(6) Whether the
defendants can in any, case be held personally liable.

- The first issue was abandoned on the learned Judge in-

timating his opinion that the company was not a necessary
party.

The second snd third issues were . argued, beforo
SARGENT, J., on the 15th, 18th, and 19th of July 1867.

The Advocate General (the Honoralle L. H. Bayley) and
Marriott for the plaintiff.

Digot, White, Mayhew, and Green for the defendants.

The following authorities were cited and commented on
in the course of tho argument :—

Colman v. The Eastern Count, Rail. Co. (a) ; Bagshaw Y. The
Eustern Union Rail. Co. () ; East Auglian Rail. Co. v. Last-
cen Cound. Raal, Co, (¢) ; South Yorkshire v. Great Northern
Rail. Co. (dy; Shrewsbury and Birm. Rail. Co. v. London and
N, W, Rail. Co. (¢} ; Solomans v. Luing (f) ; Coten v. Wil

C oy WG L) Ch 78 (» 19 L. J. Ch. 410.
(e 2V I COP 23, (d) 3 DeG. Macn. & (2, 576—9 Exch. 53,
(v 26 L. J. Ch, 1825 6 He. Lo. Ca. 113, £f) 19°L. J. Ch. 291.
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kinson (g) ; Mayor of Norwichv. Norfoll Rail.Co. (h) ; Great
W. Rail. Co. v. Metropolitan Rail. Co. (i} ; Hodgkinson v.
Nat. Live Stock Ins. Co. (j) ; Morgan’s Case {k); Lawes's
Case (1) ; Coust'v. Harris (m) ; Natush v. Irving (n) r Stan-
hope’s Case (o) ; Simpson v. W. Palace Hotel Co. (p};
Gregory v. Patehett (q) ; Joint Stock Discount Co.v. Brown (v) ;
E. of Shrewsburyv.Nth, Staff. Rail. Co. (s) ; Durt v. British
Nation. Co. (t) ; Charlton v. Newcastle and Carlisle Radl.
Co. (u) ; Pheaeniz Life Ins. Co. (v) ; Taylor v. Hughes (w) ;
‘@vans v, Coventry (z) ; Spackman’s Case (y).

¢

Cur. adv. vult.

July 22. Sarcent, J.:—In this case I have thought it
advisable to decide the questions raised by the second and
third issues before proceeding with the further hearing. They
are—(1) Whether the alloged purchasos by the company of -
shares in other companies are ultra wvires; (2) Whether the
alleged purchases by the company of its own sharcs ave witre

vires,

A long series of decisions of the courts of Law and Bquity
in England has decided that an incorporated joint stock
company can do no act which is not expressly or implicdly
authoriSed Ly the Act of Parliament under which it is incor.
porated, or the Deed of Settlement of the company, In the
present case the company was incorporated under Act XIX.
of 1857 ; and it has not been contended that there is any
clause in that Act authorising the transactions now under
consideration. It is, thercfore, to the Memorandum and
Articleg of Association that we must turn to determine whe-
ther thoso transactions are expressly or impliedly authorised ;
or, at it has been sometimes expressed, whether they fall

q
(9) 1I8L. J. Ch. 411. (A 4 E. & B.397. (i) 32 L.J. Ch. 382

() 6 Jur. N. §. 478 and 969. (k) 1 Maen. & G. 295,

() 20 L. J. Ch. 295. (m) Turn. & R. 496. (n) 2 Coop. C, C. 358,
{0) 19 LJ. Ch, 389. (p) 29 L. J. Ch. 561 ; 8 Ho. Lo. Ca. 712,
(g) 10Jur. N, 8. 1118, (ry 12 Jur. N. 8. 899,

{s) 1 L. R. 593. (¢) 5 Jur. N. 8. 355 and 612,
(#) 5 Jur. N. S. 1096. (r} 31 L. J. Ch. 340.

(ir) 2 Jones & Latouch 112, () 5 DeG. Macn. & G. 911,

¢ (¥) 1 Maen. & G, 170,



ORIGINAL- CIVIL JURISDICTION. .

within tho scope of the objects for which the dompany was
ostablished.

Tt is vight to state at the outdet that the purchases of
shares in other companies are admitted by the direetors to
have been made out of tho subscribed capital of the company.
and in the ordinary course of business, and with the view
‘to the shares being resold, and a profit obtained for the
company ; and that contracts were entered into for the sal®
of these shares for both immediate and future delivery. They,
were distinet acts forming no part of any larger enterprise,.
which might or might not have been legally engaged in by
the company, and as such must stand or fall.

Now the third section of the Memorandum of Association

states the objects for which the company was established ; .

and the first clause that has been pointea to as authorising
such purchases is “the recéipt and employment of loans and
deposita.”” It is contended that deposits must here mean
the deposits paid by allotteés; and that, as no restriction is
placed upon the mode of employing such deposits, these
purchases would bo clearly a legal application of the funds.
The context scems to me to show clearly that the deposits
alluded to in this clause are deposits which it required a
dircet nuthority to the company to receive. The seetion
(omitting intorvening words) says that the object for which
this company is established is the receipt of deposits. Now
by the objects for which a company is established are of
course meant the operations to be ‘carried out after the com-
pany is formed, and cannot refer to acts which precede the
formation of the company, and which must ex necessitate res
have been performed before the company can be said to have
an object at all, or ab least to be capable of realising, one.
T can feel no doubt, therefore, that the deposits referred to
in this clause are the sums which, since the establishment
of joint stock eompanies, it has become not ungpmmon for
individuals to pay, more generally it may be into banks, but
which it was supposed they might also pay into this company,
either for temporary safe custody, or for longer or shorter
periods upon such terms as the parties should ‘agree.
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Tt was next contended that the purchases-in question
were operations and enterprises of & financial character, and
as such authorised by the clause which states that one of
the objects of the company is * the conduct and manage-
ment of such operations, undertakings, and enterprises of a
financial character as the directors of the company may
think fit.”> It must be admitted that shares are securities
within the contemplation of the framers of the Memorandum
of Association. The very first clanse describes them as such
'in conjunction with stocks and debentures ; and T think it
must also be conceded that the purchase of securities is a
financial operation: but the difficulty lies in the languago

which has been employed in describing the part which the

company is to play in these operations, undertakings, and -
enterprises. The words are ““ the conduct and management

“of such operations, undertakings, and enterprises.” In

other words, the company is ““ to conduct and manago these-
operations.” Do not these words point clearly to operations
carried on for and on account of other persons, and not o
operations undertaken by the company proprio moté for ity
own benefit and profit ? Surely, if this was not the intention,
the words “engage in” and “undertake” would have been
employed. Tt scems to me that the language has been-
studiously selected to confine these financial operations to
those in which the compgny should act as agent or auxiliary,
and not as principal.

It was asked in what sense they could be said to conduct
and manage exchange operations otherwise than as prinei-
pals, The answer is, by doing all such acts as would be
mcidental or conducive to the success of the exchange opera-
tion which the party applying to the company might wish to
cffect. )

Tt was then contended that by Sec. 112 of the Articles of
Association, which speaks of investments, on account of
the reserve fund or otherwise, in moveable or immoveable
property, no limitation is placed upon the mode of investment
—indeed that in the case of the reserve fund the investment
is, by Sec. 81, to be upon such securities as the direétors
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- may think fit ; a.nd that seeurl.tms, byz S&c ’n}f{ th& A.rt:cles : 8@?
of Association, -inelude’ shares. - Naw'ﬁhe- 4 Jiﬂi[’ﬁf
_section was solely to' provide for the vestmg “of 91{ -p,r0-~- Suﬂm
. perty to. whmh the company might “become, enbxtled . Laomg™
the cou.rse of its business, in-such trustees as tﬁe com wetal
pany m.:ght appoint; and, as might be expected, the larg‘eﬁt b
possible words are émployed to meet every case that could,

possibly arise. Doubtless those words inclede shares; but

shares might becomo legally vested in tho company in ‘a

variety of ways, either by being bought on commisslon, and”
ot transforred for a longer or shortor period, arising out . of.’

“the numerous circumstances which cause delay in such trans-
.actions, or by the repudiation of tho purchases by the prin-.

*cipals for whom the-company may have acted, or by being

taken as a security for loans, or in the course of introducing

/or assisting other companies. I mention these particular .
cages to show how nccossary it was in a scction, framed with

-sugh an object, to employ general terms, and that nothing
can be inferred from the gencral description of proporty

there usod as to whether -any particular transaetion is or is

not within the powers of the company. On the other hand,

it is to be romarked that, assuming the general words

“ conduct and managemont of such- operations, undertak-

ings, and entarpmscs as the directors may think fit” to refer
exclusivoly to operations in which the company embarks for

or on account of other persons, the principlo of expressio

unius exclusio allerius would be clearly applicable in this-

case. The very first object of this company is said to be

“ the purchase and salc of shares on commisgion,” which, in

the absence of any general words (and cx hypolhese there

are none), would excludo purchases by the company  on

its own account for the purpose of profgi in the way of
busmess

The conclqsio'n, therefore, that I have arrived at—I will
not say withont hesitation—is that these purchases wero nat
within the power of the company. I may be thai - tho
company might pumhuse shares for the purpose of intro-

ducing orassisting other companics, and that it -might do
w—25o0c



154 .

‘897'.} |

JERA'NGIR
. R. Monz
-

La‘pas’
&t ol

‘BOMBAY WIGH COURT REPORTA.

80 as -incidental or conducive’ to the conduct and manage-
ment of a financial operabion or .enterprise} but the purchase
of shares proprio moté for the purpose of re-sale, and thus
deriving profit—as a distinct transaction, and forming no part
of the larger operations to which I have before referred—
was, in my opinion, ulétra vires.

Tt remains now to consider whether the alleged purchases
by the company of its own shares were ultra vires. After
the decision I have come to on the first guestion, it is not,

" strictly speaking, necessary for me to refor to those argu-

ments which derive their force from the assumption that
the purchase of shares in other companies is not ultra vires.

I am unwilling, however, to decide only half the question,’
and shall, therefors, consider it under its twofold aspect.

And ficst T assume, for the sake of argument, that the pur-'

chase of shares in other companies is not within the scope -
of tho objects of the company. There is, thorefore, no au.-
thority to the company to buy its own shares to be implied

from the objects for which the company was established ; and

as the Articles and Memorandum of Association contain no

oxpress authority, tho purchases in question were made

without any authority, express or implied, contsined in the

contract of partnership between the shareholders,

Now, a long series of decisions in equity has determined
that, if such authority be wanting, purchases by directors
of shares from individual shareholders arc ulira vires, The
earliest case in which the validity of these purchases would
seem to have called for a decision is that of Taylor v. Hughes
(ubi suprd), but, as Lord St. Leonards decided that the pur-
chases were exprossly warranted by the Deed of Settlement,
the-case throws no light on the question under consideration.

In Morgan’s Oase (supra), which was a purchase of shares -
from shareholders with a view to raising funds to meet the
pressing wants of the creditors, Lord Cottenhém held that
there could be no valid sale of shares to the company except
under the special circumstances in which the company had
oxpress authority to purchase, and that the sales in question,
not having ‘taken place under those special circumstances,
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Vice-Chancellor scems to have assumed that, as there w;%-"j

no express authority to the directors to buy shaves for the

company, the purchases were ulira vires ; and then proceeds

. to give other reasons, having special reference to the relation

" of trustee and cestui gue trust which he had previously de-h’

A cided was created between the dlrectors and the insured. -

X

In Spackman s Case, before Lord Westbury, .and in Stm'n-‘, :

.~ hope’s Case, before Lord Cranworth, it was assumed that the
" gales to the directors, unless they could be regarded- as
eﬂ‘ected under the power to compromise, were wlira wires,
npd the important question was whether the company was
estopped by lapse of time and by other circumstances from
dmputmg the validity of the sales. :

There are other cases, such as the Joint Stock Dlscount

" Co. v. Brown,and Gregory v. Patehett, decided upon demurrer, -

_in which observations of the learned Judges to the same
~ effect may be found ; but, as. they are decided wpon strict

" grounds of plesding, i:fhey cannot be cited as conclusive

- authorities,

These decisions are, in'my opinion, conclusive that pur-

chases by directors of shares of a company in the a.bsence of
- authority are ultra vives.

It remains to consider the questlon on the assumption that
the purchase of shares generally is within the scope of the
objects for which the company was estabhshed.

It is #aid that the company’s own shares are bought ' and
sold in the ghare market, like all other shares, and that if the
business of the compeny is to specnlate in shares there can

~be no reaion w’hy it.shioyld not speeulate in its own shares; *

and that there i is, sn jmplied authority. to the eompany to .

purchaso its own shaies, from the' goneral . character. of s

bysiness. Now, in tha first place, by the objects for;which

a compony is established ape- primé facie meant.the opers-
. - o q v -

o o *

S
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~ tions it is intended to eng%gé in wikh third persens for the

purpose of profit.. Those ¢hird gpersons, it is -trne, may be

- individual shareholders agting as individials. As snch they
- come within the purview of Sec..8 of the Memorandom of

Association, like other persons. But as shareholders dealing
with their shares, thoir relations with the company m'us_tﬁe
sought for in the other provisions of the Memorandum and
Articles of Association. Indecd, it is almost & contradiction
in terms to say that one of the objects of the company is to

* contract with its own sharcholders for the purchase of its
' gwn shares. : e -

It, therefore, appoars o me that, uccordmg to the ordmary
rule of comstruetion, Scc. 3 must bo read with regard to its
sibject-matter, and that its subject-mattor, being e vi termini,
the various descriptions of business which the company may
ongage in with individuals dehors the company, -and not»
with shareholders acting as such, the dcalmg in shar&s, 80
far as it derives its legality from Sce. 3, must be conﬁned to
denaling in the shares of other companies. So far- 1 Have

_proceeded upon what may be considercd a technical view of

the subject. 2

If it be said that, although authority to the compuny to
buy its own shares cannot be considercd as glven by Sec.
3, i may yet be inferred from it, the answer is that no
inference can reasonably be drawn respecting transactions
which cannot be sapposed to have been within the contem-
plation of the framors of the section. Again, by the purchase
of a share. of the company, it is true that so long as the shave-
purchasod retains its value there is nof substentially any
reduction in the capital, and the risk of ‘the value of the
share falling is the samoas there would be in the parchase of
shates of other companies, which. ex hypothese is within the
scope of the business ; but there is this important distinction,
that in the case of the purchase of the company’s own shares

* the liability of the remaining shareholders is increased. . No

new shareholder is placed upon the register in lieu of the
outgoing 'shareholder, for althongh the trustee in whose
Lame the shares may be entered on behalf of the company is
Kable to be plnced on-the list of contnbntcmes in the event
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" oftha corapany heing-wonnd np,itia:
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‘tion, and: i;hepersonal liability, which would in ordmwy cages -
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havo passed. to the transferco, has,-in this case at leasti s, el

the  extreme-limit of thoir liability, been saddled on’ ﬂi,é
yﬂma.mmg shareholders,

Agam y ¢he ‘Articles of Association, which are the contraeb
of partnership between the shareholders, and by which all
are bound, authorise tho transfor of shares by a. shareholder

in a dertain modo, namely, by the transfer of his shares to
another person ; bub in tho case of a purchase by the com-

pany,. although' there is nominally perhaps a transfer to
“another person, thore is really only a transfer to an_abstrac-

.tion. Theso. provisions were intended for the security of -

the sharcholders, and to determine the modo in which share-
Jiglders may withdraw from the partnership, = Arc oll these
oouéfdeiations_ to be.deemed to have been waived, so to
speak, by the shareholders, and the expross provisions of.
“the Artlcles of Association to be virtually rescinded, by the
mere ¢1rcumstanca that tho purchase of shares gemerally

is authorised by a section the sclo object- of which is to -

determine tho objoct and purpose of tho company ? I think
that such would bo a most unrea.sonable and str&med in-
ference

I havo already pointed out that technical conmderahons
forbid any inference being drawn from Sec. 3 as to trans-

.actions which whether carried out in tho directors’ room.

er in the share market are alike transactions between the
gompany and tho shareholders as such; but the considera-
\tmnshsﬂy mentioned would, in the absence of any such
techuioak rale ‘of constraction, be sufficient, in my opiion,
to prechude the cxtension of the provisions of See. 3 to any
contract-entered into with the sharcholders as such. The
relutions bétween, the company and shareholders must be.
songht for in’ other ssctions then those which determine the
objects for which -the company was cstablished, "and if no
_guthority is elsewhere given (and in the present case it is

i not alleged that there is),jb.is impossible, éomist@tfy with
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JERA'NGIR

R, Mop1t these purchases by the eompany of ita own shares were

v . yllra vires, . '
N o R
e I have not arrived at this decision without some regret,

as I cannot- but be aware of a fact perfectly notorious, that

it has been the practice not only of companies similar to
this, but for other companies, to purchase their own shares,

and that this decision may press somewhat harshly upon

individuals ; butat the same time if joint stock companies

“are to flourish, more especially in a country like this, it can

" only be by the public feeling assured that the Courts of Law,

while refusing to interfere with directors in carrying out the

objects of these asgociations into full and complete activity,
will prevent the application of thd funds of the company:
to other than the legitimate purposes and objects of the
association. I, therefore, find both the issues in favour of the

plaintiff,

The firat three issues having been thus found in favour of
the plaintiff, evidence wes taken on the 22nd of July and
subsequent days on the romaining issucs, when the® facts

. stated in the plaint and writton statement were in substance
proved.

Aug. 2. Sarersr, J.:—Before I proceed to the remaining .
issues in this case, I will refer fo an objection that has been:
taken with reference to the power of a shareholder to bring
a 'suit of this description against directors. The case of
Hodgkinson v. The Live Stock Insurance Co. (ubisupra) is on

- all fours with the present, and on the authority of thmt.
decision I have no doubt that a suit of this nature may be
so brought. Then there are two preliminary objections,
whicn it is also advisable to dispose of at present. The
firat of these objections is that the balance sheet adopted by |

«  a general meeting on the 2nd of July 1866 is, under Sec. 92
of the Articles, binding as against the company and the
shareholders. Assuming that the section does apply ta
such a case ps this, it is sufficient that the plaintiff, on
discovering the error in the balance sheet, should draw the
attentipn of the dil‘ectors to it; and in pomt of fact .o &id



om(}mn cxvi’n nrht ﬁimf‘

jection is thnt, nnder Sec. 115 of the Arblcles, the dmeetors
are not persomally liable ““for any misfortune; lossy

. damage happening to.the company by reason of any &éeul

or thing' done or executed by aiy -director or trustee "in
the -execution of his officé, om in’ relation thereto, or by
reason .of any error in judgment or mere indiscretion on
the part of any director or trustee in the execution or

performance of his powers or duties, or otherwiso on a.nyt

account whatsoever except only for wilful fraud or negli-
gence.”” Now it is quite clear that this section refers to the
liability of directors to the company arising out of the rela-
tionship of principal and agent in which they stand to one
“gnother, but in any case it is very questionable whether it
_can be taken to refer to anything but what was done in the
- execution of the powers or duties of the directors. I think,
therefore, that the section iz clearly not applicable to the
~ cpde before the Court.

I-now proceed to the remaining issues. The plaintiff is
the registéred holder of 601 shares in the. defendants’
association, the history of which may be shortly stated.
[His Lordship here stated the facts which showed that the
pluntiﬁ' was a trustee of these shavres, and ‘proceeded.] In
my opinion the right of the plaintiff to institute these pro.
ceedings is. quite independent of the question whether he is
entitled to the beneficial interest in them. As the registered
holder of the shares, he alone is liable to creditors, and he
alone is liable to be placed on the list of contributories. He
has, therefore, & direct interest in the proper application of

the fands of the company, and & direct interest in their baing
restm'ed xf msa.pphad

gain; there is no privity between ‘the directors and

the person beneficially interested in the shares. It is be-
tween the registered shareholder alone, and the directors;
that the relation of trnstees and cestui que irust is created,
and out of that relstlapship ‘oprings the right to hold the
directors liable for their Mch of trust. T#%is; therefore
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1887, equally clea.r as a co-relatwe proposmon, that if:the’ tﬂa.mhtf
JB.E.E&E::R ‘would be éstopped frome filing” this plaint if he were the
o beneficial owner of the skares, he will be equally so if* he is-
La'sas’ . only a trustee for others. - Hig right to bring this action
" ebal.

belongs to him only as sha.reholder, whether he brmgs 1i; for .
the benefit of others or not.

Is the plaintiff then estopped by his own conduck from
holding the directors liablo for the alleged breaches of
trust ? It is admitted by the plaintiff that when he bonght

J' the fiftcen shares in January 1865 it was well known that
the financial corporation bought and sold shares generally ;

that he knew of no instance of their rofusal, and that when
he bought the shores he thought the defendauts’ company
"did like ether financials. From that time till two or three
days before the gencral meeting of the 2nd July he tacitlf‘
acqmesced in this description of busincss heing cam'lcd
on. He says indecd that at the ond of June he did not
know that the defendants’ company had been buying tlgegp
own shares, It may be that he did not personally know.of
any particular transaction, but is it possible to believe tlmt«
the plaintiff, who was the Secretary of the Imporlal Ba,nkmg

Corporation, in daily correspondence, as he says, with brokers,

engaged in share speculations on his own account and living

in the world of commerce, could have been ignorant “of ﬂ;e

sharo transactions which tho defendants’ company carried on

in 1865 on a scalo to result, as the plaintiff himself says, in a
loss of sixteen lakhs of rupees ?

--

I have no difficulty ininferring from all these mrcnmsharmes
that the plaintiff knew that the defendants’ company carried.
on the business he now complains of, and acquiosced in ib.-

Wo have then here that acquiescence, albeit withont ori-
ginal concurrence, on the part of cestui que trust, which Tord
Eldon says, in Walker v. Symonds, Feloases the trustees from
their liability. DBut lot us supposo for & moment that the
plaintiff had no persopal knowledge that the dofendants’
company carried on this illegal business. It iz true that
there is no acquicsconco w:thout a knowledge of thé dir-
cumstances. But here there is such a kpowledge of the
goneral praclice of these companics, coupled with an entire -
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{@ehef’ that the defendants’ compeny did like the rest, as
" should have putthe plaintiff on inquity had he not 8-’

qmesced Knowledge of so much of the cucumstances a8
would put any reasonable man upon farther inquiry is soffi-
uent and the very fact that he makes no farther inquiry is
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the strongest proof that he acquiesces, Having assumed the -
. bl

* character of a sharcholder in a full belief that the company -

:‘were”engage& in this business like all éther financial com-
panies, having sought for no information from the company

—having lain by for eighteen months, and tacitly acquiesced.
in what he fully believed was being done with the funds

.of the company, although by hypothesis he did not know
: it as 4 fact, can he now, because the buginess has resulted

v

_ in s loss to the company, "hold the directors hable for the -

“gonsequences? I think not. Such conduct is certamly con-
“frary to all notions of equity and justice, as those words
“4Fe commonly understood—and T should be loth to think

that it derived support from the principles acted upon in the
 Qourts of Equity. 1 am, thercfore, of opinion that the plaintiff

s pretluded from complaining of any of the illegal transac-#

tons previous to the mecting on the 2nd of July 1866. On

that occasion he expressed hiy disapprobation of the practice; .

and from that time his acquiescence ceased.

Now the purchase-monay of the 312 shares from the firm
of Nasarvanji Dungarsi and Company was paid on the
6th and 12th of July, that is, subsequently to the general
meeting, and was, therefore, o payment for which the direc-
__,\ tors rendered themselves liable. If the contract was illegal,
" the plaintiff is not estopped by his general conduct previous

to -the general meeting from calling on the directors to
refund the moneys so applied. The same remark applies to
another small transaction—subsequent to the general, meet-
ing the particulars of which I have not before me.

- Whether or not the plaintiff knew of the sale of 312 shares
cannot affect the question. It would not carry his acquies-
cence further than his general conduct does—that is, up to the
iime when he withdrew his consent at the general meeting.

As to the knowledge of Mihirvénji, and the firm of
Nagsarvénji and Company through hlm, that t\he sale was

iv.—20c
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‘to the association, T have already. stated my opinion that it
cannot affect the plaintiff’s right to have the misapplied funds
restored to the company. To what purpose those funds,
when restored, will be applied, must depend upon the future
proceedings of the company. As the company is now en-
gaged in winding up its affairs with a view to a dissolution,
the moneys in question will either go towards payment
of the debts, or Torm part of the assets divisible amongst
the shareholders.

‘What right, if any, the directors may have (in-the latter

* case) to refuse the plaintiff his share of the funds represent-

¢d by the 586 shares, .on the ground that the fum was
cogmisant of the real purchasos of the 312 shares, I am not
called ugon to decide. The firm of Nasarvinji and Com-

_pany are not parties to this suit ; and, as their rights cannot

be concluded, I shall forbear to say anything on the subject.
I, therefore, find all the issucs for the plaintiff, and pass judg-
ment for the plaintiff, that the defendants do pay to the
company the sum expended in the purchase ef the 312 shares,

“and the other transaction I have before alluded to, and that

the312 sharesf the company be transferred into their names
in the books of the company. As to the other transaction, I
am not acquainted with the exact natuwre of it—whether it
was o purchase of shares in the defendant’s own company or
of some other company. The minutes of decrce will have to
bé drawn up accordingly. The parties will pay their own
costs.

Decree for the pluintif) without costs,
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