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Supreme Court Charter, Secs. 53, 54. The practice in

Chancery is to stay the proceedings in a suit, until an

SteaM Na¥. anower in the cross-suit is.filed.

.
Co.
HELEUX,

The following authorities were cited :—1%e Seringapatam

Masres & (4) ; The Cameo (b) ; Coote’s Admiralty Practice, 28'; Murray

Aug. 19,

v. Vibart (c) ; Be parte Mahomed Firoz Shah (d) ; 1 Morley’s
Digest, Jurisdiction, 147.

Per Coriam :—We set astde the order rejecting the plaint,
and order it to be received and filed: and we order the
costs of this appeal to be costs in the suit.

(e) 3 W. Robinson 4}. (d) 5 Law Times, N. 8. 773.
{¢) 1 Phillips 52}. (d) Tayl & Bell, 74.
D s

Original Suit No. 1507 of 1866.

Lagsamr’sa’t, widow of Krishnandth

MOTObA. v v.veeevereceseevenenevenons eus oo Plaintiff.
Ganpar  Morosa’, Na'ra‘vAN Morosa/,
- and SaryAsEA"MA’BA'T, Widow of Vi

nayak Morobd ........ooviievuniinnnin i Defendants.

Hindd Law—Family Property— Partition—Will—Testamentary Power
—Coparcenary—Tenancy-in-Commorn—The words “share and share
alike”—Construction—Life Estate of Widow in Immoveables—Doctrine
of Mitgksharé— Reunion— Joint Enjoyment.

V.and M., Hindés residing in Bombay, made a deed of partition, in
1823, of the whole of the family property, moveable and immoveable,
which had come into their exclusive joint emjoyment on the death of
their father, V. ditd in 1850, having made a Will, prepared by an
English solicitor, in the English language and form, by which, after various
bequests to members of the family, he disposed of the residue of his
estate : one third share to his son V. absolutely ; another third to his son.
L. akaolutely ; ™ and the remaining clear third share to my grandsons K.,
V., G., and N, the sons of my late son Morobé deceased, their and each
of their respec.ive heirs, executors, administrators, and assigus, share
and share alike.” These residuary bequests, it was provided, were not
to take effect until after the death of the testator’s widow, who was ap-
pointed executrix and manager of the whole estate during her life ; but
the estate was divided by the award of arbitrators, in 1855, after making
a provision for the widow, in substantial accordance with the directions of
the will. V. and L. immediately thereafter took possession of their
respective third, shares of the moveable and immoveable estate; but
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the third share allotted to the four sons of M., who were dll still infants, wﬁ—
remained unapportioned until 1856, when, on a suit being filed, the greater LaxsmuI'sal
part of the moveable property was apportioned. The immoveable property | ;;{“T
allotted to them remained unapportioned ; and was managed first by the ! Moposa’
widow of M., 4ill her desth in 1855; ther! by his eldest son, K., till his ; et al.
death, without male issue, in 1859 ; then by the next eldest son, V., till his -

death, without issue, in 1864 ; and afterwards by the elder of the two
surviving sous ; and the proceeds were treated throughout, as though the
property was held in coparcenary by the four sons as a joint and urdivided
Hindi family. . ’

In 2 suit brought by L., the widow of K., against K.’s surviving bro-
thers and 8., the widow of his brother V., in which L. claimed to be
ghsolutely entitled as heir of her husband jand also as heir of her daugh-
ter, who died after her husband’s death, childless and unmarried], to a
fourth part of the third share of the estate allotted by the award of
1855 :—

Held (1) That the words *““share and share alike™ occurring in the Will
of V., ought not to be construed as necessarily constituting & tenancy-in-
common, with all the incidents attached therets, in Engli¢h law; but that
each of the four sons of M. took a separate share in the third of the tes-
tator’s residusry estate ; the share of each son going, on his decease, to
those who would, according to Hindd (and not according to English) law,
be his heirs as o separated Hindd. (2) That, with regard to the immove-
sble property devised by the Will and allotted by the Award to the sons of
M., there never was a union of estate—a coparcenary—from the Com-
mencement ; and, consequently, there was no Reunion in the sense of the
Hindi lew, notwithstanding joint enjoyment and common residence ; but
only postponement for a time, and for purposes of convenience, of an ap-
portionment of the estate, which was, accordingly (among other things)
decreed. ‘

THIS suit, the facts of which are fully stated in the judg-
ment, was heard before AgNoULD, J., in a Division Court

on the 20th of July, and the 5th, 8th, and 9th of August, 1867.

Pigot and Marriott for the plaintiff.

Howard for the 1st and 2nd defendants.

The Advocale General (How'ble L, H. Bayley) for the 3rd
defendant. .

' . Cur. adlv. vult.’

Arxovip, J =—In this éase, which involves sevéral points of
Hindi law, the following appear to be the material facts :—~

In the year 1828 two brothers, Vésudev Vishvandth and
Miédhavji Vishvanfth, made & deed of partition (the legal
validity of which has never been, and is not now, disputed)
of all the family property,.meveable and immcveable, which
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‘had come into their exclusive joint enjoyment on the death
of their father, of whom they were either the only, or the
only surviving, msle issue, and with whom in his lifetime
they must be prestmed, hothing appearing to the contrary,
to have formed a joint and undivided Hindd family. Upon,
or shortly after, the execution of the partition deed of 1823,
the whole of the family property was in fact apportioned into
two separate shares—known respectively as Visudev’s share
and M#dhavji’s sharef

At the time of the exesution of the partition deed of 1823,
M4dhavji was (as until his death he continued to be} with-
out male igsue ; but Visudev had five sons, all then born, but
all then infants, viz., (1) Vithob4, (2) Vishvanith, (3) Ram-
chandra, (4) Morob4, (5) Lakshuman,

Vishvanith, tho second son of Vdsudev, about the time of
the execution of the partition deed of 1823, was adopted by
his uncle Médhavji, and on MAdhavji’s death inherited, and
has ever since enjoyed, Madhavji's separated share. He
has never made claim to, nor does he now make claim o,
any interest in the separated share of his natural father,
Vasudev ; nor did Vasudev, in his lifetime, claim, nor have
any of the sons or grandsons of Visudev since claimed, nor
do they now claim, any interest in the separsted share of
Médhavji. The family house being large and commodious,
all the members of the family, of both branches (Vésudev’s
brench and Madhavji’s branch), have continued to reside
under its roof down to the present time. Vishvanath, the
adopted son of M&dhavji, though he sevms frequently to
have messed and worshipped in common with his natural
father, Vasndev, and his natural brothers, yet has always had
a separate set of rooms appropriated to him in the upper
part of the family house, and the expenses of his establish-
ment bave aiways been defrayed out of the proceeds of his
separate ostate.

Réimchandra, the third son of Vésudev, died intestate and
without issue, but leaving & widow, in his. father’s lifetime.
Morob4, the fourth son, also died in the lifetime of his father,
intestate, but leaving a widow, Anpirnébéi, and four sons,
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Krishpanath, Vindyak, Ganpat, and Néarhysn., Ganpat and 3867.
Néarayan, now the sole survivors of these four sons of Morobé, L“Sif‘“ mal
aro rospectively the first and seccnd defendants in this suit : ﬁ:;‘::;
Lakshmibai, the plaintiff, is the widow of the deceased son et ok
Krishnandth: Satyabhimabéi, the third defendant, is the

widow of the deceased son Vinayak.

On the 23rd of December 1850 Visudev Vishvanath d‘led,
having, on the 14th of November 1850, made a will, in the
English language and form, and prdpared by an English
solicitor, by which, after making various bequests to differ- »
ent members (principally femele members) of his family,
- and constituting his widow, Lakshmibai the elder (who is
still living), executrix and manager of all his estate for her
life, he thus disposes of the residue :—* One clear third part
or share thereof” to his son Vithobi absolutely : “another
clear third part thereof” to his son Lakshuman absolutely ;
“ and the remaining clear third part or share thereof, to my
grandsons, the sons of my late son Moroba deceased ;—Kirish-
pandth, Vindyak, Ganpat and Ndrayén, their and each of their
respective heirs, executors, administrators, and assigns, share
and share altke.”

By one of the provisions of the will, the residuary devise
was not to take effect until afler the death of the testa-
tor’s widow, the elder Lakshmibai; but this having led to
gsome ill-feeling in the family, in the year 1854, the elder
Lakshmibai, Vithobf, Lakshuman, and Anpirnabéi, the
widow of Moi'obé, and guardian, under the will, during their
minority, of Moroba’s four sons, Krishnandth, Vindyak,
Ganpat, and Nardyan (all then still infants), agreed that the
whole of the testator’s property should be at once appor-
tioned among the several objects of his bounty, in substan-
tial acBordance with the disposition of his wﬂl by the
award of Mr. Rimington, the solicitor of this 2ourt, and of
threo native gentlemen named as his co-arbitrators.

On the 17th of May 1855 Mr, Rimington and his co-arbitra-
tors made a very fair and equitable award, by which, after
securing & suitable provision for the testator's widow,

Lakshmibéi the elder, and carrying out the bequests of the
v.—20 0 ¢
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will as to the -other members of the testator’s family, they
divided the residuary estate into three portions (as specified
in the 1st, 2nd, and 3rd schedules to their Award) between
(1) Vithoba, (2) Lakshuinan; (3) the four sons of Moroba,
Krishpandth, Vindyak, Ganpat, and Nirfyan.

_Vithoba and Lakshuman immediately took possessien of
the respective shares thus allotted to them under the Award,
both of the moveable and immoveable property. Lakshumap
(who has since been found a lunatic by this court) has sold

< all his share of the immoveable property, and apparently
" squandered the procecds: Vithobd has sold only & portion

of his share of the immoveable property, and that very ad-
vantageously.

The third share of the testator’s resxduary estate allotted,
under the 3rd schedule of Mr. Rimington’s Award, to the
four sons of Morob4, remained under the management of
their mother, Anpirnabéi, until her death, in July 1855 ; nor
had any actual division or apportionment even of the move-
able property allotted in this 3rd schedule of the Award
taken place, when, on the 10th of July 1856, a friendly suit
was filed on the Equity side of the late Supreme Court, for
a partition of the greater portion of the moveable property
included in the 8rd schedule of Mr. Rimington’s Award.
In this suit Vinayak, Ganpat, and Nérdyan (the two latter
being represented by their uncle Vishvanath Midhavji as
their next friend) were plaintiffs : and Krishnanith Moroba
{together with a sister, Sonébéi, since deceased) was de-

fendant.

It is admitted that, under the decrece and the Master’s
report in this suit, an actual partition and apportionment of
the great bulk of the moveable property allotted to the share
of the four sons of Moroba by the 3rd schedule of Mr. Rim-
ington’s Award, has, in fact, taken place. Itisalso admitted
that Ganpat and Nérdyan, the first and second defendants in
this suit, have enjoyed and are now enjoying their fair and
equal share in the moveable property so apportioned. A
certain portion of the moveable property allotted ander the
3rd schedule.of the Award, consisting principally of dresses
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and jewellery, is still unpartitioned, and that such portion of|
the moveable property may now be partitioned, is part of
the prayer.of the pla,mtzﬁ' in this suit.

Of the immoveable property allotted under the Srd sched-
ule of Mr. Rimington’s Award to the four sons of Morob4,
no partition or apportionment was decreed, or indeed prayed

for, in the Equity suit of 1856 ; it being expressly stated,
in the last paragraph but one of the bill in that suit, that it -

was ““ not for the benefit of the said infant plaintiffs (Ganpat
and Nardyan), nor the wish of the plaintiff Vindyak Moroba,
that any immediate partition should be made of the said im-
moveable property.’

Accordingly, the portion of the émmoveable property of the
testator devised to the four sons of Morob4 by the residuary
clause of the Will of 1850, and allotted to them by the Srd
schedule of the Award of 1855, has hitherto remained, and
still is, unpartitioned. The evidence in this case, moreover,
clearly shows that, at all events from the date of the Award
of 1855, this portion of the immeoeveable property has been
managed and enjoyed first by the widow, and, after her death,
by the sons of Morohd, precisely in the same way as it would
have been managed and enjoyed, had it vested in the four

- sons of Morobé in coparcenary, as constituting among them-
selves a joint and undivided HindG family.

The widow Anpirnibai managed till her death, in July
1855 ; then Krishnandth, the eldest son of Moroba, i1l his
death, intestate and without male issue, in 1859 ; then Viha-
yak, the next eldest, till his death, intestate and without
issue, in 1864; and from that time to the present the
property has been, and now is, managed by Ganpat, the
clder of the two surviving sons of Morobq who are
respectively the first and second defendanbs ln this suit.
Dwelling in the same portion of the family hodse, messing
together and worshipping in common, the sons of Morobé
are proved, ever since.the Award of 1855, if not, indeed, from
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an earlier date, to have paid their joint family expenses

ont of the rents and proceeds of this unpartitioned share of
the immoveable property, devised to them by the Will, and
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allotted to them under the Award, Those rents and proceeds
are shown to have formed a common stock or fund, out of
which, after the joint family expenses were defrayed, the
surplus was laid by, onithe joint family account, by the
managing elder brother for the time being. In short, the
evidence clearly shows a joint undivided enjoyment as a
matter of fact, by these four sons of Morob4, of their unparti-
tioned one-third share of the immoveable property devised to
them by the Will and allotted to them by the Award—an
enjoyment extending from the date ‘of the Award, if not from

" an earlier period, down to the present time, Whether this

joint enjoyment is evidence of reunion, according to Hindd
law, among the sons of Morobé, or whether it was a mere
matter of convenient arrangement, and, therefore, not of
force to alter or disturb legally vested rights, is one of the
questions in this case ; but of the fact of such joint enjoy-
ment thero can, on the evidence, be no doubt.

In February 1866, Lakshmibdi, the plaintiff in the suit,
the widow of Krishponith (the elder of the four sons of
Morobd), cansed her solicitors to send a notico to Ganpat and
Nirayan, the two surviving sons of Morobd, to insist on an
immediate partition of the yet uunpartitioned portion of the
moveable property, ornaments, clothing, &c.,and the appro-
priation to her of her late husband’s share therein. To this
the solicitors of Ganpat and Nardyan replied, that the four
brothers, both before and after the date of Mr. Rimington’s
award, constituted a joint and undivided family according to
Hindfi law, and that, therefore, she (Lakshmib4i) as the son-
less widow of one of the brothers, was entitled {0 no share
at all in the family property, but to a mere maintenance.

Fver sincc her marriage with Krishnandth down to the
time, or about the time, of her sending the notice of Febru-
ary }866, Lakshmibai had continued to reside in the family
house. She then left it, and in October 1866 filed her plaint
in the present suit. In this plaint she makes the case that
her late husband Krishnandth, under his grandfather’s will,
was entitled to » separate fourth share in that portion of
the testator’s property which was devised to the fonr sons
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of Morobé, and that Krishnendth never brought such his.
separate one-fourth share into the family again, although for
convenience sake, the parties t6 the Equity suit of 1856
agreed not to press for an actual diwvision of the immoveable,
and of certain portions of the moveable, property. She,
accordingly, prays that she may be declared absolutely
entitled, as heir of her late husband, to a fourth part of the
property set forth in the 3rd schedule of the Award of 1855;
that a partition into four equal shares be forthwith made
of the said property for the benefit of the parties entitled
thereto ; that the Commissioner of this court be directed to
take accounts of the management of the property since the
death of Krishpanath, &c., to frame a scheme for the
partition of the said premises, and to report whether it
would be necessary or advisable to sell the whole, or any and
what pattition thereof.

On the 30th of Jenuary 1867, Ganpat and Nariyan, and
on the 22nd of February 1867, Satyabhémab4i, respectively-
filed their written statements.

Ganpat and Nirdyan set up the case that the plaintiff’s
late husband, Krishnanath, died a member of an undivided
Hinda family ; that on his death, without male issue, his
share morged in the family estate ; that the plaintiff, as his
widow, is only entitled to maintenance, and not to the parti-
tion or other relief for which she prays.

Satyabhémdhai, as the childless widow of Vindyak, clajms
to be entitled to an equal fourth part of the immoveable, and
of the undivided portion of the moveable, property devised
to the four sons of Moroba by the Will of 1850, and allotted
by the Award of 1855 ; she prays that a partition may be made,
and a8 to the accounts, submits that they shou}d be token,
if at all, not from the death of Krishnanith on]y, but from
that of Anpfirndbéai.

Buch being the material facts of the case, many legal
points were raised,

It was first contended by Mr. Howard, for the first and
second defendants, that, though he admitted tha;t the partition
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0f 1823 was valid in law, and had always been acquiesced in
and acted on, in fact—yet, as the property, the subject of
that partition, was ancestral, it could not be alienated by gift
or disposed of by will, in, the same manner as self-acquired
property.

On this point it seems sufficient to refer to the decision of
the Privy Council in the Rajal of Shivagunga’s Case (a), in
which, after an elaborate review of all the authorities, the
position was established, that ¢ when property belonging in

_ common to a united Hindd family has been divided, the
. divided shares go in the general course of descent of separate

property.’”’

It certainly would seem fairly to follow from this deci-
sion that the same power of alienation by gift, or disposal by
will, must exist in the case of divided ancestral property, as
in the case of other separate property ; and this position has
accordingly, been affirmed in & recent well-considered judg-
ment of the High Court of Bombay in the exercise of its
appellate jurisdiction, delivered by Mr. Justice Westropp, on
the 13th of October 1866 : Narottam Jagjivan v. Narsandas
Harikisandas. (L)

Whether, in tho case even of separate property, the right
of disposition by will is strictly co-extensive among Hindis
with the right of alienation infer vives, is a point that may
still, perhaps, be regarded as open to some question. That
it is thus co-extensive, was apparently affirmed in the ela-
borate and well-considered judgment delivered in the High
Court of Madras by Chief Justice Seotland in April 1868 :
Vallindyagam Pillii v, Pachche and others. {¢) Mr. Justice
Holloway, however, in January 1866, expressed himself to the
effect that the doctrine that a man may devise whatever he may
give has never yet been established by judicial decision. (d)

On this point, however, it is not necessary in the present
case to express any opinion ; for here the testator, by the will

(a) 9 Moo. Ind. App., 609,
(5) 3 Bom. H. C. Rep,, a. c.J,, 6.
{¢) 1 Mad. H. C. Rep., 326; and see especially pp, 337 and 339,
{d) 3 Mad. H. C. Rep,, 55. '

©
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of 1850, though undoubtedly dealing with his share of the
property partitioned in 1823, as sepa,ra,te and not as joint
family property, has not, as it appears to me, at all exceeded
the powers which, according to a long current of uncontested

decisions, are by law vested in & Hindd, when disposing by .
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will of his separate property. He has excluded none who, .

by the ordinary course of descent, would have had any right’

to inherit, and he has divided his residuary estate into
three equal shares—giving one of such shares to each of his
two then surviving sons, and the remaining third in equal
portions to the four sons of the only one amongst his own

deceased sons who left male issue, His other deceased son,

Rémchandra, left no issue, only a widow, who is equitably
provided for in the Will; and his other sirviving son,
Vishvanith, had been taken out of his, the testator’s, branch

of the family, by virtue of his adoption by the testator’s

brother, about the time of the partition of 1823.

There has been a recent decision of the High Court of
Medras, that in the absence of all proof of fraud, or undue
advantage or gross inequality (all of which are absent in
the present case), infants are bound by an agreement for
division in which they were represented by their mother as
guardian : Nallappa Reddi v. Balammél and others. (e)
On the anthority of this case it might be fairly contended
that the first and second defendants in the present suit were
bound by the award of 1855. But even apart from the award
and the Equity suit of 1856, under the decree and report in
which the first and second defendants (as the evidence clearly
shows) have actually taken an apporti_on'ment of the larger
part of the moveable property allotted under the §rd schedule
of the Award of 1855—apart, I say, from all consideration
of these matters, I have been unable, after ngﬁng the best
attention in my power to the arguments adduted by Mr.
Howard on this part of the case, to understand how it can
be seriously contended that this testator had not the legal
right so to dispose of his share of the property, divided
between him and his brother Médhavji by the admittedly

(¢) 2 Mad. B.C, Rep., 182; 16th July 1364.
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by the will of 1850. It appears to me, upon the best consi-
deration I have been ablé to give to the case, that he clearly
had such testamentary disposing power,

The next question is assuming him to have had such dis-
posing power, what estate was vested in the four sons of
Morob4 by the clause in the will devising the residuary third-
share to them. For the plaintiff it was contended that the will
(though made by a Hindd), being in the Euglish language
and form, the words ““share a&l share alike” mmust have
the same technical sense given to them, as they undoubtedly
have scquired in English wills ; and that the clanse must,
accordingly, be held to have vested in the four sons of
Morob4 a tenancy-in-common in fee, according to, and with
all the incidents anncxed to it by, English law: Jarman on
Wills, Vol. IT,, p. 211,

In support of this proposition reference was made to the
case of Morton v. Lee {f), and to the case of Gangabai v.
Thavur Moolla, decided by the late Chief Justice, on the
Equity Side of the late Supreme Court. (g) With regard to
the case in the Privy Council, it may be sufficient to obsecrve,
that though tho marginal note of the Reporter affirms the
proposition contcnded for positively, the judgment of the
Privy Council by no means goes to the same extent, and
does not warrant a reference to their Lordship’s decision, as
clearly or categorically establishing the principle of con-
struction in support of which it has been, more than once,
cited in this court; The decision in Gangabai v. Thavur
Moolla has, in my opinion, been a good deal misunderstood.
In that case a lady belonging to the Khoji community had
mado a will'in tho English language and form, disposing of
a part of heq~ property in charify. Those who opposed the
will contended that the word “ charity” should be read
“dharm,” and that parol evidenco should be admitted to
show that “dharm > was the word used by the testatrix in
giving instructions for her Will; and they urged this view,

(f) 14 Moo, P.C. Ca. 211, (y) 1 Bom H.C. Rep. /1,
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in order to set aside the disposition to “ charity ' as a void
bequest, on the authority of certain cases in which the late
Supreme Court and this Court had refused to carry oub be.
quests to dharm (h). The late CHief Justice, ut res magis
valeat quam pereat, rejected the application to let in parol
evidence, and upheld the Will, on the ground expressed in
the following passage of his judgment :— The testatrix was
not obliged to make her Will in English, but having selected

161

1867.

LAKSHMI'BA'T

v,

GANPAT

MoroBA'
et ol.

that language to convey her intentions nnder the safegmard
of an English solicitor, t ill must, after thirteen years, |

and in the absence of any allegation of deception or fraud,
be now laken to have infended whal is clearly eaxpressed
tn it (1)

Of the equity and justice of this decision there can be no
doubt ; and it is based on the plain and intelligible ground,
that a testator must be taken to have intended by his Will
what ig clearly expressed in it. | :

It does not appear to me that either of these cases supports
the proposition that a Native making a will in the English
language and form, through the medinm of an English so-
licitor, is necessarily to be taken as intending to convey
by the expressions used in the Will al} the technical mean-
ings which in a long course of judicial construction have
been attached to them in the English courts, but of which a
Native testator may, most reasonably and fairly, be pfesumed
to bave been wholly ignorant.

The very reasons, for instance, assighed by Mr. Jarman
for the technical construction put by English Judges on such
expresaions as “ share and share alike” in English wills,
show that the rule of construction contended for is one that
should not he adopted by Indian tribunals, in Luits between
Hindds. *The preceding cases, ““says Mr. Jailnan,”’ evince
the anxiety of later [English] Judges to give effect to the
slightest expressions affording an argument in favour of a
tenancy in common—an anziety which has been dictated by

(B) As to these cases see note of the Reporter in 1 Bom. II. C.Rep., 574.
@) Ibid, p. 75. ,
w—2loc
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This ground of decision is not applicable to suits between
Hindds in India, where, as is well known, the wnit of pro-
prietorship is, and for ages has been, not the individual, but
the family; and where it is incumbent on the courts, by a
long-settled rule, always to presume, where Hindiis are the
litigating parties, in favour of a family being undivided, till

« the contrary is proved,

For these reasons it appears to me that in a suit like the
present, in which all the parties are Hindiis, I ought not to
construe the words “share and share alike,” occurring in
this Will, as necessarily constituting a tenency in common,
with all the incidents attached thereto in Iinglish law. 1t seems
to me that the true rule of construction is to take all the
words as they stand in this clause of the Will in their plain
and natural sense ; and so taking them, I am clearly of opinion
that they give to each of the four sons of Morobi a separate
share in the third of the testator’s residuary estate, the share
of each son going on his decease to those who would, accord-
ing to Hindt (and not according to English) law, be lus heirs
asa separated Hinda.

Now the plaintiff, Lakshmibai, and tho third defendant,
Satybhdmdbéi, being respectively (according to the above
construction) the widows of Krishnan4th and Vinayak, seps-
rated Hindds who died without male issue, are respectively
entitled by Hindd law, as their heirs, to the fourth-share of
their respective husbands in the moveable and immoveable
property dewi‘xed to the four sons of Morobé by the Will of the
testator, and allotted to them under the 3rd schedule of the
Award of 1855. Each of these two widows, 83 t0 their re-
spective late husbands’ undivided fourth-share of the movea-
bles, is entitled absolulely: as to the undivided fourth-share
of the immoveables, each is entitled to an cstate for life only,
without power of alienation, except for certain very special
and stringent purposes of religion or necessity.
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That the widow of & separated and senless Hindd, in alb
parts of India where the Mitikshard Jaw prevails (and this
includes the Bombay Presidency), takes only a life estate in

immoveable property, whick goes o her decease to those who

at her decease are the heirs of her husband, i3 a position too
firmly established to admit of dowbt. '

An ingenious attempt, indeed, has recently been made by
Messrs. West and Biihler, in their' very learned work on the
Hind4 Law of Inheritance (pp. lxiv. to Ixvii. of the Introduc-
tion), to show that immoveable property thus inherited by a
Hindd widow is stridhan, and goes on the widow’s death to
her heirs, not to her husband’s. But the current of op-
posing suthority is far too strong to be resisted ; and the true
doctrine must be taken to be, that, wherever in India the
BMitihshard law prevails, the widow of a sonless and sepa-
rated Hindd takes, as his heir, his immoveable estate'for her
life only, and that on her death those succeed her who would
have been her husband’s heirs in her default; in other
words, her estate is an estate interposed for life between the
jast absolute proprietor and hisnext heirs. See the doctrine
very clearly laid dowhn in Colebrooke’s Digest, Bock V.,
Ch. vin, Sec. 1 (), Doe d. Kullammal v. Kuppu Pillai (k),
P. Bachiraju v. V. Venkatoppadu (1), Devkéwarbis's Case (m),
Jamiyatrém et al. v. Bii Jomné. (n) The decisions of the
High Court of Calcutta are numercus o the same effoct
as to those parts of Bengal where the Mildkshard law pre-
vails. In fact, the doctrine must now be regarded as finally
and conclusively established.

Such then being, in my opinion, the rights of the plain-
tiff and the third defondant, under the dovise in this Will to
the four sons of Morob4, it remains to consj}ler whother
their rights are affected by the circumstances :{1) that as to
the immoveable property devised to these four sons by the
‘Will, there has been no partition of lands by metes and bounds ;

{/) Madras Edn. of 1865, pp. 531-532.
() 1Mad H.C.Rep,85, (I} 2 Mad. H.C. Rep., 402.
(m) 1Bom.H.C.Rep.,130. (v) 2 Bom.H.G. Rep., Il
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1867.  (3) That, on the contrary thereof, the sons of Moroba have
LaksHMBAT g roughont, in fact, dealt with the immoveable property as
Ganmar  though they were, in respect of it, an undivided Hindd

MoroBa
etal.

family ; and whether, therpfore, even if their estate in this
immoveable property was, in ity creation, divided, yet their
subsequent mode of enjoying it is not evidence of what in
EBindd law is called Reunion.

Now that there may be,n Hindi law, a partition of esiale
without a partition of lands, a division in #itle without a
division in enjoyment, is & clear and elementary principle.
See Vyavahdr Maytukha, Chap. IV., Sec. 3, ¢ Partition of
Heritage ; * a very instructive case in the High Court of Cal.
cutta, Mussamut Josoda Koonwur v. Gourie Byjonath Sohae
Sing (o) ; and a recent case in the Privy Council, Appoo-
vier v. Ramasubba Aiyan and others, decided on the 17th of
November 1866 (p), and citedi)y Sir B. Peacock, C.J., as the
basis of his decision in Lalla Mohabeer Pershad and others
v. Mussamut Kundun Koowar. (g)

It appears, indeed, to have been recently ruled by the
High Court of the North-Western Provinces, that in order
to entitle the widow of a deceased brother to succeed in her
claim for his separate share, there must have been a regular
partition and apportionment of lands, and not simply a divi-
sion of estate, but the High Court of Calcutta, before which
this ruling was cited, has in terms dissented from it: Lalla
Sreepershad v. Mussamut Akoonjoo Koonwar and others (r);
and in my opinion rightly, for I cannot, as at present advised,
see on what ground of principle or precedent the ruling
referred to rests. Ialso find that the widow’s right to enforce
& partition, whero there has been no apportionment of lands
in fact, has been upheld by the High Court of Bombay in
the exercise of its appellate jurisdiction: Eam Joshi v.
Lazmibai kohr M. 8. Joshi. (s)

(0) 6 Cale. W. Rep., Civ. R. 139, decided on the 4th of August 18686.
() 8Cale. W.Rep..P.C,, 1,
() & Cale. W. Rep., Civ. R. 116 ; 2th June 1867.
tr) 7 Cale. W, Rep., Civ. R, 483,
(#) 1 Bom. IlL. C. Rep. 189
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- Then comes the question whether there is in the present,
case evidence of anything that amounts, in Hindd law, to,
a reuniom, among the four sohs of Morcbd ss to- their
residuary third-share in the immoseable property devized to
them by the Will of 1850 and allotted by the Award of 1855.

The evidence, indeed, shows that they have throughout
dealt with this their share in the said immoveable property,
Jjust as thongh it were held by them in coparcenary, as a joint
and undivided Hind{ family : its proceeds have been appro-
priated to the common family use ; the common family ex-
penses have been paid out of such proceeds; and the surplus
has been set apart as a common family fund.

The question is whether this is evidence of anything more
than an arrangement among themselves, by which a partition
in fact, an apportionment of lands in severalty, has been post-
poned from motives of convenience ; or whether itis really to
be taken as evidence of a Reunion,

The doctrine of reunion in Hind law will be found treat-
ed of in 1 Strange, H. L., pp. 234, 235 ; Mitahshard, Chap.
11, Sec. ., CL. 2 ¢t seq.; Vyavahdr Maykha, Chap, IV.,
Sec. 1x,, CL. 1 ¢f seq. The decisions on the poirt have not
been numerous; I have only been able to meet with three :
Tara Chand Ghose v. Pudum TLochun Ghose and others (t),
Kuta Bully Viraya v. Kuta Chudappavuthomulu (u), and
Vishvanéth Gangddhar v. Krishndji Ganesh and others (v).

In the Calcutta case, there had been first a state of union
as & joint and undivided, Hindd family ; then a state of par-
tition in fact—that is, apportionment of lands, as well as
division in estate ; thirdly, residence in common and enjoy-
ment in common, after such partition, by a certain branch of
the family. The Court, sitting as it was in sjecial appeal,
came to no decision on the facts, but remanled the case
to the lower court, for a finding whether the facts proved
amounted o & reunion upon the *principles laid down in the

(1) 5 Cale. W. Rep., Civ. R., 249.
(u) 2 Mad. H.C. Rep., 235.
(¢) 3 Bom. H. C. Rep. A.C.J., 69,

|

165

1867.

LAKSEMI'BA'F

8
GANPAT
MogoBA'
et ol



166

1867.

LAKSHMI'BA'T

v
GANPAT

Morosa'

et al.

BOMBAY HIGH COURT REPORTS.

jl;dgment of the High Court. What the finding of the lower
court was on the facts is not mentioned in the Report, and,
indeed, from the nature of the remand, it is not probable
that the case ever came again before the High Court.

In the Madras case, there had been, Ist, union ; 2nd, divi-
sion of estate and no partition of lands; 8rd, clear proof of
subsequent mixture of property (a joint enjoyment), and
residence in common. The lower court having found that
the facts proved did not show reunion, the High Court of
Madras, in regular appeal, (one of the members of the court

" being Mr. Justice Holloway], refused to disturb the finding:

of the lower court.

In the Bombay case, the principle is laid down that re-.
union must be made by the parties, or some of them, who
made the separation.

The conclusions I draw from these authorities are: (1),
That in order to constitute Re-union, therc must, as indeed
the very word implies, have been a previous state of union ;
(2) That, in the absence of partition in fact, i.e., apportion-
ment of lands, as well as_division of estate, it would be very
difficult, to say the least of it, to establisha conclusive case of
reunion as a matter of evidence; (3) That the reunion must
be effected by the parties, or some of them, who have made
the partition. :

Now in the view I take of the present case all these ele-
ments are wanting : that there has been no partition in fact—
no several apportionment of lands—is clear ; and, in my opin-
ion, it is no less clear, that as regards the immoveable pro-
perty devised by the will of the testator, and allotted by the
Award of 1855 to the four sons of Morobé—a union of estate
—a coparcenm'y—the status of joint and undivided” Hindd
farmly—never did exist from the commencement. Their in-
terest in this third-share of the testator’s immoveable property
was derived from the Will and created by the Will, and ander
the Will their estate in that immoveable property, from its
inception, was not joint and undivided, but separate. Under
the Will all the four sons of Moroba did not take in coparce-
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nary, but eack cne of the four took separately s sepa,rate’
fourth. , '

It appears to me, therefore, that the present is a case in-
which the evidence that hasbeen adduced of joint enjoyment
and common residence, subsequent to the creation of the
estato, does not amount to evidence of reunion in Hindh
law ; but simply toevidence of postpoﬁement for a time, and
for purposes of convenience, of a partition and apportionmens
of the immoveable property, in which, under the Will, they
had a divided estate, As such it cannot affect legally vested
rights, oralter the division of estate created among the four
sons of Moroba by the residuary clause of the Will of 1850.

These being the conclusions at which I have arrived, I pass
a Decree : 1. Declaring the plaintiff, Lakshmibai, as heir, ac-
cording to Hindi law, ofher deceased husband, Krishnanith
Morob4, entitled absolutely to his one-fourth share in the
yet unpartitioned portion of the moveable property allotted
under the third schedule of the Award of 1855, and to an
estate for her life, according to Hindd law, with remainder to
those’ who at her decesse may be the heirg of her said
decessed husband, in his unapportioned cne-fourth share
of the #mmoveable yroperty allotted under the said third
schedule of the said Award. '

2. A similar declaration (mufatis mulandis) as to the
rights of Satyabhamé#bai, the third defendant, as heir, accord-
ing to Hindd law, of her deceased husband, Vindyak Morob4.

8. Direction that it be referred to the Commissioner,
under Seec. 181 of the Code of Civil Procedure, to take ac-
counts as prayed ; such accounts to be taken from the death
of Anptirpébéi, the widow of Morob4 Vésudevji‘?]

4. Direction to the Commissioner, if necessary, to frame
a scheme for & partition, and to report whether the whole, or

what, if any, portion, of the said immoveable property should
be sold, &c.

5. Direclion that, with a view to the better taking of the
~=nid account, &c., as ahove, Satyabhdmabi, the third de-

'
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fendant, do further take out administration to the estate
Launlr;.; I

and effects of her deceased husband, Vindyak Moroba.

6. Bach of the pa.rtles to the suit to bear his or her own
costs respectively.

, Of course, if the partiés:to the suit, acquiescing in the
principles of this decision, can agree to some equitable ar-
rangement, by which the expense and delay of going before
the Commissioner may be avoided, it will be mucl to their
advantage to do so; if not, thé abovo direetions must be
carried out. o
. — s

10 Oct. After the delivery of the above _]udgment Mr.
Pigot raised an objection that no notice had been taken by
the Court of the point that Lakshmibéi clrimed as heir, not
only to her husband, but also to her danghter Devkdvarb4i,
who died after her husband’s death childless and unmarried.
The point came on for argument to-day, when, havmg heard
Mr. Pigot and My, Morriott, counsel for Lakshmibéi, I cameto
the conclusion, without calling on the other side, that, even
sssuming thet Lakshmibdi conld be said to inherit at ofl
from her predeceased daughter, which, in my opiniti;, she
could not, yet any estate she so took could not slter ihe
quantity or quality of the estate that had devolved upon her
from her deceased husband ; and, therefors, no ground was
shown for altering the Minutes of the Decroe as originally ,
framed.
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