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Referred Case.

Vina'vak Valsuoev v. Rircrre, Stevanr, & Co.

Sheriff*s Poundege—** Debt lemed by emecutzon”-—-“ Takmg the body in
execution for’ — Subsequent discharge of debtor from custody—Ancient In-
strument—Ambiguity— Construction—Usage and Practice of Court—dot
VIII, of 1859, Secs. 273, 275 —Act XXIII. of 1861, Sec. 8—det VI. gof”
1855—dct VIII. of 1852 —28 Eliz, ¢.4 —5 & 6 Viet,, 0. 98 — 24
& 25 Vict., e. 104, Secs. 11 & 15~—Charter 20 Charles I1. (27th March
1668)—Letters Pafent of Mayor’s, Recorder’s, and Supreme Courts,
Bombay—Tables of Fees—Supreme Court Rules of April 1852.

Tn a suit brought in the Bombay Court of Small Causes to recover 41

Sheriff’s Poundage on the amount indorsed on a warrant of arrest in;
execution of a decree obtained by the defendants, and under which the;
plaintiff, at the request of the defendants, arrested H., who applied to the :
High Court under Sec. 273 of Act VIII. of 1859, and was ordered to be
discharged from custody ; the Judge found for the defendants with costs,
subject to the opinion of the High Court.

Held (1) that the words “ debt levied by execution” used in the Table
of Fees for the Recorder’s Court, and continued in the subsequent tables,

being ambiguous, the rule applies that “ if an instrument be an ancient one, .

and its meaning doubtful, the acts of its author may be given in evidence, '
“in sid of its construction;” (2) that as the Sheriff is the officer of the'
eourt, and his fees are received under its authority, it was unnecessary to
refer the case back to the Small Cause Court in order that evidence of
usage might be taken ; (3) that, having regard, as well to the usage and
practice of the Supreme Court, as to the liability of the Sheriff at the

time the old Tables of Fees were settled, the words used must be con-

strued as entitling the Sheriff to poundage upon his executing a warrant
for the arrest of a defendant in exccution of a decree ; and (4) that if the
Sheriff’s right accrues upon his executing the warrant, the subsequent
discharge, by the Court, of the defendant from custody ought not to
divest him of it,

CA.SE stated for tho opinion of the High Court of Judica-

ture, pursuant to the provisions of Sec. 55 of Act IX., of
1850, by John O’Leary, Acting First Judge of the Bombay
Coart of Small Causcs,

*This was & summons to recover the sum of R, 303-4-10,
as sherif’s poundage on the amount inddrsed'on & writ of
capias ad salisfaciondum issued by the defendants, and under
which the plaintiff, at tho request of the defendants, arrested
the person of one Hattesing Kallidnji.

“ The facts of the issue of the writ, of the arrest of Hatte-

?

2 )
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1867. _ sing at the defendants’ request, and of the amount claimed

VINA'YAE . . .
Vasupgy being the proper amount, if any poundage is recoverable,
Iy and the liability of defendants, if the Sheriff is entitled to

Rrrc-mx, . )
Brevawt,  poundage, were admitted at the hearing.

oo “ Hattesing, having been arrested as aforesaid, applied to
the High Court, under Sec. 278 of the Cede of Civil Proce-
dure, and was discharged, as was siated in evidence, under
the 274th section of the same Act, but probably under Sec.

8 of Act XXITT. of 1861.

“Tt appeared in evidence before me that Sheriff’s poundage

. had never been paid in a case similar to the present ; and

that only one case of discharge, under Sec. 274 of the Code,

or Sec. 8 of Act XXIII. of 1861, had occurred in Bombay,

namely, the case of Beramji Framji Kim4, and that in that
case no demand was made by the Sheriff for poundage.

“It was contended before me for the plaintiff that this was
a case of a debt ‘levied by execution,” within the meaning
of Chapter VIII. of the High Court Rules, under which the
Sheriff 1s entitled to poundage on every such débt.

“It was admitted by the plaintiff that, by the law and
practice in Bombay, the Sheriff gets no poundage in cases
where, after an arrest on a capias, the debtor is discharged
under the Insolvent Debtors’ Act.

“I was of opinion that this case was analogous to a dis-
charge under the Insolvent Act, and that, in the absence of
any express enactment or rule of court on the subject, the
same rule should prevail as to poundage.

“ Mr. Thacker, for the plaintiff, applied to me to state a
case for the opinion of the High Court on the point. As
the case appearcd to me to be one of the first impression,
to be of publfe importance, and not to be free from doubt,
T consented to statc a casec under Scc. 55 of Act IX.
of 1850. °

“The question for the High Court is:—When a debtor is
arrested on a writ of capias, and is discharged by the High
Court under Sec. 274 of the Code of Civil Procedure, or
under Sec, 8 of Act XXIII. of 1861, is the Sheriff cntitled

t
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to recover poundage from the plaintiff in execution, on the

amount indorsed on the capias?

« Subject to the opinion of the High Court, I find for the
defendant with costs ; and T certify,advocate’s costs at R, 80.
Should the High Court be of opinion thab the Sheriff is en-
titled to recover, a verdict should be entered for the plaintiff
for the amount claimed, or such other order as to costs or
otherwise, as to the High Court may seem fit, should be en-
tered.” :

Aug. 17. 'The case came on for hearing this day before
Coucy, C.J., and WesTroPP, J.

Mayhew, for the plaintiff :—The Sherifs right accrues
immediately upon the writ being executed : Graham v. Grill
(a) ; Miller v. Abbott (b) ; Bawstorne v. Wilkinson (¢); Lake
v. Turner. (d) The right to poundage accrues upon the
arrest. “Levied by execution” must be taken to include
tha taking of the body In execution.

Howaﬁ'd, for the defendant :—In 28 Eliz., c. 4, there is
a clear distinction between levying the debt and “take the
body in execution for.” * Levied by execution” means a
sum that is realised. The rules of the court provide for the
fees that are to be paid to the Sheriff, There is no provisiou
for poundage in an arrest. The creditor ought not to have
to pay poundage, where by the act of the court he is pre-
vented from getting anything., The practice of the Sheriff’s
Office in cases of Insolvent Debtors binds the Sheriff.

Mayhew in reply.
Cur. adv. vult.

Coucr, C.J. :—This was a suit brought in the Bombay Court
of Small Causes to recover the sum of Rs. 303-4-10, as Sher-
iff’s poundage on the amount indorsed on a warrant of arrest
in execution of a decree obtained by the defendants, and
under which ,the plaintiff, at the request of the defendants,
arrested one Hattesing Kallidnji, who applied to the High
Court under Sec. 273 of the Code of Civil Procedure, and

(a) 2 M. & 8. 94, Ibid. 296, (5) 1 Stra. Mad. Ca, 182.
(e) 4 M. & S. 250, (d) 4 Burr, 1981,
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_ das ordered to be discharged from custody. And the Acting

VINA'YAX .

First Judge of the court has reserved for the opinion of this

- court the following question :—* When a debtor is arrested

on a writ of capias, and s discharged by the Highk Court
under See, 274 of the Code of Civil Procedure, or under
Sec. 8 of Act XXIII. of 1861, is the Sheriff entitled to re-
cover poundage from the plaintiff in execution, on the amount
indorsed on the capias ;” and, subject to the opinion of this
court, has found for the defendants with costs.

By the Stat. 24 & 25 Vict., c. 104 (an Act for establishing

- High Courts of Judicature in India), Sec. 15, it is enacted that

each of the High Courts established under the Act shall have
power to settle tables of fees to be allowed to the Sheriff,
Attorneys, and all Clerks and Officers of Courts, and from
time to time to alter any such table, and the tablesso settled
shall be nsed and observed in the said courts, provided that
such tables be not inconsistent with the provisions of any law
in force, and shall, before they are issucd, have received the
sanction in Bombay of the Governor in Council.

By virtue of this power, a table of fees was settled by the
Judges of the High Court, and sanctioned by His Excellency
the Governor in Council, and was, by an order of the court
dated the 2nd of February 1863, ordered to be used and
observed in the High Court from and after the date thereof.
In this table amongst the fees to be allowed to the Sheriff is :
“ Poundage on every debt levied by execution, on every sum
not exceeding Rs. 1,000, 2§ per cent. ; on every sum exceed-
ing Ras. 1,000, 1} per cent. ;" and this table is now in force.

By Sec. 11 of the before-mentioned statute, it is enacted
that npon the establishment of the High Courts in the Pre-
sidencies resgectively, all provisions then in force in India of
Acts of Parliament, or of any order of Her Majesty in Conn-
cil, or Charters, or of any Acts of the Legislature of Indis,
which at the time of the establishment of such High Courts
are respectively applicable to the Supreme Courts at Fort
William in Bengal, Madras, and Bombay respectively, or to
the Judges of those courts, shall be taken to bo applicable to
the said High Courts and to the Judges thereof respectively.,
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30 far as may be conmstent with the prowsmns of the Act,
and the Lettors Patent to be issued in pursuance thereof, and
subject to the legislative powers of the Governor General of
India in Council.

The regard which is thus paid, by this, as well as by Sec. 15
(before mentioned), to the provisions of any law then in force,
and the facts that the office of Sherifl’ of Bombay is an an-
cient office, and that the right to pom‘ldage wad not given to
the Sheriff for the first time in the establishment of the High
Court, make it, we think, necessary that we should consider
what his position and rights as to fees were under the Su-
pieme Court: '

Some faint traces of the existence of a SheriE so early
as the year 1671, or thereabouts, are to be found in the
Government records of the island. The office was probably

created by the local Government, with the assent of the Lion-

don Company, under the Charter 20 Charles IL. (27th March
1668), which made over Bombay to that company, and em-
powered the company to do all things necessary for the
complete establishment of justice, and enabled them or the
Governdr of Bombay to delegate Judges and other officers”
for that parpose.

However, the first direct recogmtmn of the oﬂice of Shemﬂ'

r

VINAYAR

by the Crown appears to have been by the Letters Patent to

the East India Company dated the 24th of September 1726,
by which the Mayors and Aldermen of Madras, Bombay, and
Calcutta were constituted Courts of Record, by the name of
the Mayor’s Court, and the junior ef the Council at each
place at the time of the arrival of the Charter was appointed
to be Sheriff, and was to continue in his office for one year,
and until another should be duly elected and sworn into the
office ; and it was ordained that the Governor oy President
and Council, or the major part of them, should yearly, on the
20th of December, unless the same happened on a Sunday,

and then on the next day, assemble themselves and proceed
to the clection of a pew Sheriff,

The Letters Patent creating the Courts of thg Recorders
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‘of Madras and Bombay, dated the 20th of February 1798,
contain provisions that the person who shall be Sheriff at
each of those places, at the time of the publication of the
Charter, shall be and éontinue the Sheriff until another
shall be duly appointed and sworn into the office, and that
the Governor or President and Council for the time being,
or the major part of them (whereof the Governor or Pre-
sident, or in his absencé the senior of the Council, to be one)
shall yearly, on the first Tuesday in December, appoint a
new Sheriff for the year ensuing, to be computed from the
20th of December next after the appointment, and order
and direct that the Sheriffs and their successors, or their
sufficient deputies, shall, and they are authorised to execute
all the writs, summonses, rules, orders, warrants, com-
mands, and process of the courts, and to receive and detain
in prison all such persons as shall be committed to their
custody by the courts, or by the Recorders or any of the
Judges thereof. And each of the courts is authorised and
empowered to settle a table of fees to be allowed to the
Sheriff, Attorneys, and all other the Clerks and Officers of the
Court, for all and every part of the business to be done by

~ them respectively, which fees, when approved by the Gov-

ernor in Council, to whom authority is given to review tlLe
same, the Sheriff, Attorneys, Clerks, and other Officers shall
and may lawfully demand and receive ; and the Court is
authorised, with the like concurrence of the Governor in
Council, from time to time, to vary the table of fees as there
shall be occasion. The Letters Patent establishing the
Supreme Court of Judicature at Bombay contain the same
provisions.

Amongstihe records of the Recorder’s Court of Bombay
is & book without date, but which it appears probable was
written in 1798, containing the following entries :—

“THE SHERIFF.

“ For executing every writ, except summons and sub-
poena, and for every bill of sale, inventory, appraisement,
and bail hond, Rs. 2.
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“ Poundage on every debt levied by execution, on every
sam not exceeding 1,000 rupees,,5 per cent.; on every sum
exceeding Rs. 1,000, 2} per cent.”

And amongst the records of the Supreme Court is the
following table of fees :—

“THE SHERIFF,

“ For executing every writ, except summons and subpcena
and for every hill of sale, inventory, sppraisement, and bail
bond, Rs, 2.

¢ Poundage on every debt levied by execution, on every
sum not exceeding 1,000 rupees, 5 per cent.; on every sum
exceeding 1,000 rupees, 24 per cent.

*“ For executing every writ of summons, subpeena, or
other process or order of court on the Island of Salsette, for
every two  English miles, calculating only the distance
ont, Bs. 3.

“ For ditto on the Island of Caranja, Elephanta, Butchers
Island, &c., Ra. 8.7

¢ For ditto in the harbour of Bombay, Rs. 3.”

. On the 26th of April 1852 a new table of fees was gub-

stituted, which is to be found at page 200 of the printed
Raules and Orders of the Supreme Court ; and by that the
foe for executing every writ, except summons and subpoona,
was reduced to R. 1, and the poundage to 2} per cent. on
every sum not exceeding Rs. 1,000, and 1} per cent. on
every sum exceeding Rs. 1,000, the same words being used
as in the former table. ‘

It thus appears that from the earliest time the words
“ levied By execution” were the only words veed in the
table of foes ; and, unless they were applicable to the taking
the body of a debtor in execution under a writ of capias, the
Sherifl was entitlefd to no other fee upon executing that
writ, unless the debt were paid, thah two rupees, and since
1852 one rupee.

In the table of fees of the High Court the only other fee
applicable to a warrant for arrest in execution is :— For
w.—J]%90c
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<executing writs of execution agsinst persons and effects,
warrants for apprehension of witnesses, sequestration, and
warrants for security to be furnished by defendants issued
by the Court or by Mofussil authorities, for each defendant
Rs. 2 ;” and the Sherff, therefore, upon sarresting and
detaining a debtor in execution, if he is not entitled by this
table to poundage, will, unless the debt be paid, receive
only the same foe as upon apprehending a witness, and
which fee he also receives upon executing & warrant for at-
tachment of property.

The words used in the different tables of fees are not so
precise as those of the Stat, 28 Eliz, ¢. 4, where the
words “ or take the body in execution for”’ are added ; but in
order to satisfy the word “levy * it is not necessary that the
debt should have been paid: Alchin v. Wells (¢), where the
Sheriff was held to be entitled to his poundage for levying
under a fi. fa., though the parties compromised before he
sold any of the goods; and we are of opinion that as the
words ““ debt levied by execution’ used in the table of fees
for the Recorder’s Court have been continued in the subse.
quent tables, without any apparent intention that they were
to receive a different construction, we ought, in determin-
ing what is their moaning, to resori to evidence of unsage.
There is such an ambigunity in the table as to justify the
application of the rule, that if an * instrument be an ancient
one, and its meaning doubtful, the acts of its anthor may be
given in evidence in aid of its constraction.”

The ambiguity is increased when we consider what at that
time was the duty and liability of the Sheriff. By the law
obtaining in the Recorder’s Court, and in the Supreme
Court until the passing of Act VI. of 1855 (and which was
the law of England before the Stat. 5 & 6 Vict., c. 98), if
a defendant' taken in execution, was safterwards seem at
large for any the shortest time even before the return of
the writ, the Sheriff was liable to an action of debt for the
escape, in which the plaintiff recovered the whole debt :
Hawkins v. Plomer (f), and, per Buller, J., Bonafous v.

(¢) 5 T.cR. 470, () 2 W. Black, 1047.
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Walker. (g) It can scarcely be sﬁppose& that it was the . 1867.

intention of the courts, by which the tables of fees were
settled, that the Sheriff,was to recéive asum of R. L or Rs. 2
only for performing a duty which was attended by such a
Hability, especially as a Sheriff in England was then entitled
to poundage upon the whole debt : Peacock v. Harris. (h)

As the Sheriff is the officer of the Court, and his fees are
received under its authority, we have not thought it neces-
sary to refer the case back to the Court of Small Causes that
evidence of usage may be taken, but have caused an ex-
amination to be made of the records in the Sheriff’s office.
From these it appears that until the year 1859 the Sherifi
received poundsge in all cases where the defendent was
arrested, and sent to prison, and no part of the debt was paid ;
that bills wero made out to the attorney for the plaintiff at
the time of the arrest, and in most cases appear to have
been paid atonce. About the time above mentioned the late
Deputy Sheriff, Mr. Leggett, was appointed, and from that
time no poundage has been claimed where the defendant has
been liberated from prison without any part of the debt
being paid ; and where a part of the debt has been paid, the
Sheriff has received poundage on the amount of the decres,
but not until the payment was made, & practice which a
strict construction of the word ‘“ levied’” would not authorise.
In the case of Captain Haines, who was arrested in August
1854, the poundage was paid by the Government on the
29th of January 1857, although the debt for which he was
arrested was never paid, and he was not discharged from
prison until the 9th of June 1860. We consider that no
weight can be sttached to the change in 1859, as opposed
to the long previous practice ; and that, having regard, as
woll to the usage and practice of the Supreme Court, as
to the liability of the Sheriff at the time the cld tables of
fees were settled, we must copstrue the words used as
entitling the Sheriff to poundage upon his executing a war-
rant for the arrest of a defendant in execution of a decree ;
and this agrees with the decision in Miller v, Abbot ak

(1) 2 T. R, 129, () 1 Salk, 331 -
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Madms (?) Andif the right of the Sheriff accrues upon his
?:M executing the warrant, the subsequent discharge, by the
Rrrcmrs, court, of the defendant from cust()’dy ought not to divest
S?&ms him of it. The Sheriff 1% bound to execute the wa.rra.pt, and

- cannot inquire whether it is a necessary or proper proceed-
ing ; whilst it would seem to be the duty of the plaintiff fo
do 50, as he may be required by the court to show cause
why he did not proceed against the defendant’s property.

The liability to pay the poundage may operate as a whole-

some restraint, and prevent executions against the person

being issued where they would be fruitless, :

Weo have alluded to the Stat. 5 & 6 Vie., ¢. 98. By that
it was enacted that after the 1st of March 1848 no poundage
should be allowed to Sheriffs for taking the body of any
person in execution ; but it was at the same fime ennciie&
that in the case of an es¢ape, the Sheriff should be lmb]eonfy
to an action on the case for damages sustained by the person
at whose suit the debtor was taken or imprisoned, and
should not be liable to any action of debt in consequence of
such escape. This is also, by Act VIII. of 1852, the law
with regard to process from the Mofussil Courts executed
by the Sheriff. And by Sec. 10 of Act VI. of 1855, in the
case of writs of exgention issued ont of the Supreme Court
the Sheriff was not to be Liable, in an action for escape or
other breach of duty, to pay damages beyond the amount of
the loss which his breach of duty had really occasioned ; but
this enactment was not followed by any alteration in the
table of fees of the Supreme Court. This alteration in the
liability of the Sheriff would not, we think, justify us in now
putting a different construction upon the words used in the
present table of fees from what was put upon the same words
by g long course of practice in the Supreme Court ; and 'we
are of opinion that the Sheriff is entitled to recover in this
suit, and, dccordingly, order a verdict to be entered for
the plaintiff for the amonnt claimed with costs, and that the
defendants do pay the costs of reserving the question, and
stating it for the opinion of this court, and otherwise arising
thereout or connected therewith.

. () 1 Stra, MR(I..Ca. 211.
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