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Referred Cepe,

Essa’sm A'pamsr v. BejiMs1i PURsEOTAY.

Immoveable Property—Sale by Auction—C: Deposit— - 167.
Do ! operty e by uction—Conveyance—. eposit Slake. August 9.

In a suit by a purchaser of immoveable property to recover a deposit,
paid by him on account of the purchase-money to thesueioneer ; the
vendor having refused to convey to the purchaser, save b :8'. deed, which
should describe the premises by reference to another deed, not shown to
the purchaser at the auction, and of the contents of which he had not then
any netice :—

Held (1) that the purchaser was not bound to have tendered a convey-
ance engrossed to the vendor for execution, together with the residue of
the purchase-money, before suing to recover the deposit ; and (2) that
the money, having been deposited with the auctioneer as a stakeholder,
and being in his hands, the action to recover it lay against the auctioneer,
and not against the vendor.

CASE stated for the opinion of the High Court of Judica-

ture, pursuant to the provisions of Sec. 55 of Act IX. of
1850 and Sec. 7 of Act XXVI. of 1864, by John O’Leary,
Acting First Judge of the Bombay Court of Small Causes:—

“This was a suit to recover the sum of Rs. 775, with in-
terest, paid by the plaintiff to Messrs. Crawford and Co,,
auctioneers, at the request of the defendant, as a deposit on
account of the purchase-money of certain premises sold by
the defendant to the plaintiff, but which the defendant re-
fused to convey to the plaintiff.

¢“The case was tried by me on the 9th of January 1867,
Mr. Marriott was counsel for the plaintiff. Mr. Carter was
" attorney for the defendant.

«Tt appeared that on the 17th of January 1866, certain
premises were, by the order of the defendant, put up to
auction by Messrs. Crawford and Co. At this dale the plain-
tiff was declared the purchaser of a portion of those premises,
at the price of Rs. 3,100,

“ The conditions of sale (with translatjon of Gujariti por-
sion annexed} are herewith sent np marked L. The pro-
poerty  pavehased by the plaintiff was that described in this
Jocmment as ¢ Lot Number 2/
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1867. & “The plaintiff having ‘_een declared fhurchaser, as afore-
ﬁ;i:ﬁ said, paid to the aunctionee} Rs. 775 as a deposif, in com-
Briuge Pliance with the second coddition of sale (L) ; and that sum

PursHOTAM. was, on the day of the hearing, still held by the auctioneer.

¢ After the sale, the correspondence contained in the let-

ters hereunto annexed, marked A to K inclusive, took place.

* On December the Gth, 1866, the defendant caused the
property to be sold to a third person.

“The defendant pleaded :—1st, That the money having
been paid to the auctioneer as & stake-holder, the plaintiff,
‘even if entitled to recover the sum claimed, should have pro-
ceeded against the auctioneer, and not against the present
defendant. 2nd, That he did not refuse to execute a con-
veyguce in the form required by the plaintiff. 3rd, That the
plaintiff never called on the defendant to execute a convey-
ance of the property. 4th, That, at"the sale on 17th Janusry
1866, a certain deed dated 22nd July 1864, and referred to
in letter marked H and in the draft conveyance D), was
produced ; and that the plaintiff then had notice that the
property would be described in the conveyance in the words
in which it was described in.the said deed of 22nd July
1864.

“In addition to the documentary evidence the following
facts were proved :—

1st.—The auction was held on or near the premises, and
at the sale the premises were actually pointed out to plain-
tiff by metes and bounds, but no one on the part of the
defendant ever afterwards pointed them out to the plaintiff.

2nd.—At the auction the nuctioncer, after a communiea-
tion with the defendant, erased the fln-ures ‘198’ from the
Gujaréti handbill describing the property, and wrote in the
margin ‘ ground as per boundary’ (sce L), and read it out
in that way, and not.as printed, and did not state that any
particular number of yards were contained in Lot 2.

3rd.—The deed of 22nd July 1864, recited in draft
conveyance D, was not shown to plaintiff at the auction,

nor was any notice of its contents then given to him, uor
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was he then informed that the P erﬁy would be conveyecl
to him only as described in the sl)id, or any c:d;her,,r deed. -

4th.—No engrossment of the conveyance was ever ten-
dered by the plaintiff to the defendant for execution, nor was
the residue of the purchase-money tendered to him.

5th~—1It was not proved that the boundaries in dreft
conveyance D were identical with those given by the auc-
tioneer at the sale.

“On the correspondence taken in connection with the
above facts, I was of opinion—

1st—That the vendor had refused to convey the premises
to the pla.mhﬁ' save by a deed which should deseribe them
as described in the deed of July 22nd, 1864, and should refer
to-that deed ;

2nd—That the vendor was not entitled to import the
deed 4f 22nd July 1864 into his conveyance to the plaintiff,
80 as to restrict the operation of his conveyance tosuch pre-
mises as might be comprised in the said deed of July 1864;

8rd—That by refusing to-execute any other conveyance
than that described, the defendant-had released the plaintiff

from the obligation (if any) of tendering *the engrossment _

of the conveyance and the residue of the purchase-money; and

4th—That the plaintiff might recover in this action from
the defendant, although the money | had been deposited, and
remained, with the auctioneer.

o “ At the request of Mr. Carter, for the defendant, I re-
served the following questions for the opinion of the High
Court :—

I. Whether the plaintiff was bound to have tendered a
conveyam?e engrossed to the defendant, for ex@cution,* to-
gether with the residue of the purchase-money, before bnng-
ing this action,

IT. Whether, the money having been deposited with
the auctioneer as a stake-holder, and now being in his hands,
the plaintiff can recover against the defendant.

“Subject to the opinion of the High Court op the above
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questions, I gave a verdis for the plaintiff for Rs. 775, with
Rs. 121-8-6 interest there?n, and costs ; and I certified Costy
of Counsel Rs. 85.” )

The case was heard before Covcn, C.J., and WesTrOPP, J.

. Marriott (with him Green), for the . plaintiff:—The Judge
found that the defendant had refused to convey by a deed
containing the description of the premises, which the plain-
tiff was entitled tohave: Sugd. Vend., 13th ed., 22, Chap. 5.
Sec. v, plac. 25. He also found that, on the 6th of Decem-

* ber 1866, the defendant caused the property to be sold to

another person. This was before the suit was brought. Dart,
Vend., 8rd ed., 617; Franklyn v. Lamond (a); Lovelock v,
Iranklyn. (b) As to the second point, an auctioneer is not
a mere stakcholder ; Ballard v. Way, (c) ’

Mayhew, for the defendant, cited Johnson v. Roberts (d);
Fenton v. Browne {¢) ; Simmons v. Heseltine (f); Boyman v.
Guteh (gy; Dwncan v. Cofe (h); Gray v. Guiteridge (2);
Sugd. Vend., 13th ed., 40. No point was made in Ballard
v. Way that the auctioneer ought to be sucd.

Dunbar, on the same side, cited Barnford v. Shuttleworth
(#); and referred to Sugd. Vend., Ch. 17, Sec.1., 88, where
it is said that the purchaser cannot recover interest from

the auctioneer.

M riott was heard in reply.
Cur. ade, vult.

L]

Coucn, C.J.:—As to the 1st question, Iam of opinion that
there was such a refusal by the defendant, that the plaintiff
was not bound to go through the uscless form of tendering
an e.1grossnaent of conveyance tothe defendant for execution,
to gether with the residue of the purchase-money, before
bringing his action.

(@)1 C.B. 637 ; 16 Law J, C. P. 221, (f) 28 Law J,, C. P. 129,

(h18 Q. B.353; 15 Law J.,, Q. B. 145, (g) 7 Bing. 379.

() 1 M, & W, 520, WA 2 M& W, 244,

(d) 24 Law Times 234, (i) 1 M. & R. 614.
te) 1 Ves, 141, ) 11 A & E. 926,
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As to the 2nd point, the auctioneer, although {or many, 31:;7';1
purposes an agent, is for this purose a stakeholder: Bur- apamsr
rough v, Skinmer (k). And the ‘oney heving been depo- BHIGST
sited with him as a stakeholder, a.nd being in his hands, the Pussnoas..
plaintiff could not recover against the defendant, but should

have sued the auctioneer.

I am, therefore, of opinion that judgment should be en-
tered for the plaintiff in the Court of Small Causes ; but thats
as the decision is not on the merits, each party should bear
his own costs.

WEsTROP?P, J., concurred.
‘——OOO'—

Reforred Case.

Lagnaumiva’s Higa'cHAND v. TAE GREAT INDIAN Aug. 17
Penivsvra Rainway Company,

Silk—Dhotra—Value of Silk—Ebvidence, question of—Act XVIII. of .
1854, Sec. 10—Act IX, of 1850, Sec. 55— Act XX V1. of 1864, Sec. 7.

Whether or not cotton fabrics bordered with silk, or having & portion of °
silk otherwise used in their manufacture, are  silks in & manufactured or -
unmanufactured state, wrought up or not wrought up with other mate-
rials,” within the meaning of Act XVIIL. of 1854, Bec. 10, is a question
of fact, to be decided on the evidence, not a question oflaw, to be reserved -
for the opinion of the High Court, under-Act IX. of 1850, Sec. 55, and
Act XXVL. of 1864, Sec. 7. :

Bruat 3. The Midland Railway Company (33 L. J., Fx. 137) followed.

Semble: The proper test for a Judge to apply in such cases, is to .
determine whether or not the value of the silk wrought up with other
materials is more than balf the value of the fabrie. If it be not, the fabric
cannot be consldemd to be silk, within the meaning of the Act.

ASE st.a,bed for the opinion of the High Court of Judica-
ture, pursuant to the provisions of Sec. 55 of Act IX.

of 1850, and Sec. 7 of Act XX V1. of 1864, by John O’Leary,
Acting First Judge of the Bombay Court of Sma.ll Causes :—

“This sait was instituted to recover from the defendants
the sum of Rs. 794-14-3; being damages for non-delivery

of a bale of piece goods, intrusted to the defendants, to be
carried on the defendants’ railway for hire.

“ At the trial, Mr. Hurrell, for the defendants, admitted
that the Company had received the hale; that they had
(k) 5 Burr. 2639.

Y

w—]7 oc



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 

