ORIGINAL CIVIL JURISDICTION.

Referved Caso.

Nexsal, widow and administratrix &e..., Plaintif.
Ham Musa'st and his wife, Daor .........Defendants.

Small Cause Courts® Act, No. IX. of 1850, Secs. 42 and 46— Personal
attendance of Parties—Women of Rank— Practice—Construction. o

Held that Sec. 42 of Act IX. of 1850 does not necessitate the personal
attendance of the plaintiff in court in the first instance ; but that the plain-
tiff may appear by such other person as may, by the Rules of the Court,
appear for a party in a ceuse.

‘When, however, the personal attendance of the plaintiff appears to the
Judge to be necessary for the proper investigation of the cause, he may
require it; unless the case comes within the privilege given by Sec. 46 of
the Act. -

CASE stated for the opinion of the High Court of Judica-

ture, pursuant to the provisions of Sce. 55 of Act IX. of
1850 and Sec. 7 of Act XXVI. of 18064, by John O’Leary,
Acting First Judge of the Bombay Court of Small Causes :—

“ This was a summons to rceover Rs. 963, amount of de-
fendants’ joint and several promissory notes, with interest;
and was called on before mo on the 10th of April 1867.

“ Mr. Macfarlane, Solicitor, appoared for the plaintiff.
Mr. Hormasji, Pleader, appeared for the defendants. Haim
Muséji was personally present in court; tho other party was
not present.

“Whon Mr. Macfarlano was about to stato the plaintif’s
caso, Mr. Hormasji objected to my proceeding with the case,
and required me to striko the case out of the list, under Sec.
42 of Act IX. of 1830. In answer to mec, Mr. Hormasji
stated that he was not instructed that tho evidenco of the
plaintiff was matorial in the case.

“ Mr. Macfarlane objected to produco his client on two
grounds :—(1) That she was a Khojé lady of a rank in life
which rendered her appearance in a Court of Justice contrary
to the customs of her religion and community ; (2) that she
‘ could give no evidence in the case, the transaction- in ques-

tion having been carricd on through her agent and son-in-
law, Mir Ali Dharamsi.
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. % Mfr Ali Dharamsi, beir affirmed, stated that the plaintiff
svas his mother-in-law ; tha3 ho managed Ler business, and
held a general power of attornoy from her ; and that sho was
not present when the money was advanced to the defendants.
He further stated thiat he had known the plaintiff for about
twelve yoars : that she was alady of rank in the Khoja com-
munity ; that her husband had been a merchant and o sotid
amongst the Khojds : that during the time he had known her
she had had several suits in the High Court, and in the

Court of Small Causes, and that she had never atteudod per—v

sonally in court: that he hed managed these chses for her;
and that it was contrary to the custom of the Khojis for a
lady of ,the plaintiff’s position to appear in court; that she
went out in a carriage, and did not put on a padadd : that she

- went to dinners of her own community, but not to those of

others ; and that it was forbidden by the rules of tho com--
‘unity that she should come to courts

“Haim Musaji (the defendant), being sworn, stated that -
‘there are no padadé ladies among tho Khojds, and that he
first lmew the plaintiff about eighteen months ago; that he -
knew of the plaintiff going to the bazér to purchasc articles
for the household. He further stated that it was the plain-
tiff herself who gave him the money ; that she was a wealthy
woman, but ho did not know that she was of high rank in
tho caste. He stated that his wife, the. secend defondant,
could not come to court as long as he, her husband; wag
alive, This witness is a Jew. - '

“I find that the plaintiff in this case is a lady of rank in
the KhOJII community ; that it is not her custom to appear
personally in court ; and that her evidence is not material:
in the present case.

“ The practize of the court I find fo be, to retjuire the per-
sonal attendance of the plaintiff whenever it is requireq by
the dofendant ; oxcept in the caso of native traders not yegj.
‘dent in Bombay, who trade here by means of their Munims,
.in which cascs the Munim is sllowed to appear for the plagy.
tiff on the record. And, subject to the opinion of the High
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Court on the question whether, —g’/nder these circumstancés,
I should have required the attex‘{:la.nce of the plaintiff, 1 give
the following jidgment :—

“ Case struck out, for non-attendlance of the plaintiff, under
See. 42 of Aet IX. of 1850. No costs to either party.

«And I request the opmmion of the High Court as, to
whether I was right in so doing.”

The_case came on for hearing this day before Couvcw, C.J.,
and WEsTROPP, J. ‘

Howard, for the plaintiff :—Sec. 42 of the Small Cause
Court Act {(No. IX. of 1850) was relied upon as requiring
the personal attendance of the plaintiff ; but that section (a)
was taken almost verb atim from Sec. 79 of 9 & 10 Vie,, ¢. 95,
the English County Courts’ Act. The Rules of the Small
Cause Court in Bombay regulate the fees to be allowed to
Barristers and Attorneys and to Pleaders, who appear for
parties ; and there is no reason for requiring the plaintifi’s
personal attendance; unless the evidence of the plaintiff
should, in the opinion of the Judge, be necessary; and
even then a lady of rank is exempt from attendance, under

Sec. 46 of the Act, {b)

The Advocate General (How'ble L. H. Bayley), for the de-
fendant :—The guestion here is what is the law laid down

q

(a), “ If, upon the day of the return
of any sammons, or at any continua-
tion or adjournment of the said Court,
or of the cause for which the said
summons shall have been issued, the
plaintiff shall not appear, the cause
shall be struck out; and if he ehall
appear, but shall not make proof of
his demand to the satisfaction of the
Court, the Judges may nonsuit the
plaintiff or give judgment for the de-
fendant; and, in either case, where the
defendant shall appear and shall not
admif the demand, may award to the
defendant, by way of costs and satis-
faction for his trouble and attendance,
such sum as they, in their diseretion,
shall think fit : and such sumn shall be
recoverable from the plaintiff by such
ways and means as apy debt or
damage ordered to be paid by the
~ame Court can be recovered: pro-
~ided always, thatif the plaintiff shall

w.—o ¢ 16

not appear when called upon, and the
defendant, or some oné duly anthor-
ised on his behalf, shall appear, and
admit the cause of action to the full
amount claimed, and pay the fees
payable in the first instance by the
plaintiff, the Court, if it shall think
fit, may proceed to give judgment, as
if the plsintiff had appeared.’”

(b) * QOn the hearing or trial of any
action, or any otifer proceeding, under
this Act, the parties thereto, their
wives, and all other persons, may ba
examined, on ‘Ybebalf of either the
plaintiff or defendant, subject never-
theless to the Actsand Regulations fn
force, with respect to the examination
of women of a rank and situation in
life which, according to the customs
of the country, would render it im-
proper to compel them to appear in
a Court of Justice. ”

-
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ip Sec. 42 of the Act. S;;ne effect must be given to the
words “ the defendant, or $>me one duly authorised on his
behalf.””  Sec. 91 of the County CGourts’ Act provides as to
who may appear for a party to the suit. Thereis no such
provision in the Small Canse Court Act, except as to the
defendant, in Sec. 42,

Coucr, C.J.:—Tam of opinion that the plaintiff is not-
bound by the Act to appear in person. If the words of the
Act were, “ If the plaintiff shall not appear in person, the
_causo shall be struck out,” we should, notwithstanding the
inconvenience, be bound to give effect to the language of
the Legislature ; but as the words used are consisteat
with a more reasonable construction of the Act, and &\ that
construction is also more convenient, I have no hesitation
in adopting it. I think, then, that the words of Sec. 42
mean that the plaintif may appear in person, or by such
other person as may, by the Rules of the Court, appehr for
a party in a causc,

With reference to the alternative words used in the latter
part of the section : “ Provided always, that if the p]aintiﬂ'
shall not appear when called upon, and the defendant, or
some oue duly authorised on his behalf, shall appear, and,
admit the causc’of action to the full amount claimed, &e.,”
T think sufficient effect is given to them, if 1t is considered
that this is a special provision, by which the defendant,
though not appearing in person, is to be bound by an_ad-
mnission of the cause of action to the full amount claimed,
when made by scme other person on his behalf.  The “ some
one duly authorised” in suck a case need not, and in'"very
many cases, prubably, would not, be a professional repre-
sentative of thé defendant ; and therefore the Legislature re-~
quires due proof of the authority to admit the claim.

Where the personal attendance of the plaintiff in court
appears to the Judge to be necessary for the proper investi-
gation of the case, he may require the plaintif’s attendance ;
unless the case is within the privilege given by Sec. 46 of
the Act.
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'Weastroep, J. :=I quite concug/ 'I‘he learned First Judge
of the Court of Small Causes affed under the feeling which
every judicial efficer ought to att~—namely, tha? where he
found a long established court pra.ctlce, he mugt take it to be
the law of the court until it was overruled by a higher tribu-
nal, or by'the Legislature. In conformity with that principle,
he decided that this case ought to be struck out of.the
list; but, with the view of having such an inconvenient
practice canvassed, he sent the case up to this court, in order
that if the practice be wrong it should be set right. And

that it'was wrong there could be no doubt. Unless the lan-°

guage of the Act were imperative, it could not be a prope;'
course to ingist upon the presence of a plaintiff who knew
nothing about the case. - And this appeared to be the posi-
tion of the plaintiff in this case. It might be a question,
£60, whether she would not have been entitled to the privi-
lege given by the 46th section of the Act; but the Judge
did not raise that question ; possibly he refrained from doing
80, in order to raise the general question.

1f the evidence of a plaintiff appeared to be necessary, it
was ip the power of the Judge to require his attendance, and
adjofirn the case until the appearance of the party, or until
his appearance was rendered unnecessary,~—for instance, by
his admitting the fact which the defendant desired to elicit
from him on examination. If the plaintifi’s appearance be or
become unnecessary, it would be a vexatious thing to com-
pel 'him to attend. The Judge was not bound to depend on
the ¢pse dizit of the defendant as to the necessity for the
plaintiff’s presence. He ought to satisfy himself, by rea-
sonable inquiry, that it was necessary that the plaintiff should
attend, before insisting upon such attendance. Ofcourse, if
he arrived at the conclusion that the plaintiff was abrenting
himself improperly from the trial, and evadmg & necessary
examination, the Jndge mlght adjourn the hearing, and
eventually, if necessary, and after reasonable notice to attend
had been given, strike out the case.

It would be an extreme inconvenience to hold that in
every case the plaintif must appear; merchants or other
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persons in Europe or elsewhere had many-dealings, through
their Bombay agents, withlresidents of Bombay, of which
transactions the agents and Gheir servants alone were cogni-
sant, and the absent parties, in Europe or elsewhere, knew
nothing whatever, and could not shed a single ray of light
upon the cage. It would under such ecircumstances be an
idle and vexatious denial of justice fo prevent them from
suing unless they appeared in person in the Court of Small
Causes, for no other purpose than to lend the grace of their
presence to the scene,

Neither in the 38th or 42nd sections of Act I1X. of 1850,
nor in any other part of that Act, was there any language
80 peremptory as to necessitate the adoption of a construc-
tion which would entail so much injustice. To the phrase
“appear” applied to a party in a suit, the ordinary legal
meaning given, unless the context forbade if, was that he
shall appear etther in person or by attorney or counsel.

The answer which this Court should give to the learned
First Judge was that which he was anxious to receive,
namely, that the case ought not to have been struck out
under the circumstances mentioned by him, and onght to be
restored to his list. It would be the reverse of a kindness
to defendants owiné' small sums of money, to hold that they
must be put to the greater expense of a suit in the High
Court, if the plaintiffs werc unable personally to appear in
the Court of Small Causes.

Norte.—The practice of requiring the attendance of the plaintiff in the
Small Cause Court was not a uniform practice prevailing since the estab-
lishment of the Court ; but it was sanctioned for some years by the late
First Judge, Mr. Hore, whose opinion in the matter the majority of the
other Judges followed. —Ep.
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