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Or Lgmal&'mt No. 1209 of 1860
CHHABILA Ma/~oHAND and GrOVARDHA\I Ma'x NCHAND, Plamtzﬁ”s.

. v. : ’
“Japa’vEAs, widow of Zommakram Nénd; (2). )
BucHAR ZUMMARE AM;  (3) Virrnan ZUMMAK-
RA'M, infant sons of Zmmmakrém Néné,
represented by defendant No, 1—their mo-
ther—sued as their guardian; (4) and (5)
Jacn’van BHO?‘U-a-nd‘ Axpa’sa'T, his wife, the Dgf@ndamg,'
- granddaughter of Chhagan Govind; (6
Jeraisa’t, widow of Govind As4rém; (7)
JApa’vBA'S, widow of Manchand Bechar, and
mother of the plaintiffs; (8) Drvku'varsa’s,
widow of Ranchhod Bechar. , J

Hmdu Samily property— Evidence qf Partition,

The fact of the members of two branches of a Hindi: f‘xm]ly heing
separate in food and worship is quite compatible mth their never having
been separate in estate. )

A document providing separate house accommodwtlon for the members
of cach of the two branches points rather to a division of enJoyment than
to a division of ownership or estate.

The absence of attestation by castemen to documents, by whicha
Hindd affects to deal with his property as though he were separate in
estate, is a circomstance which throws suspicion- on the fact of an alleged
separation ; as the presence of such- would be satisfactory ev1dence of a
state of things generally believed to be true at the tlme : .

Bequest of property in dharm to the Caste.

ing male members of an undivided Hinda family : claim- ngoz 7:”, 1%8’
ing to be entitled to the entirety of a dwelling-house and 6—8%1_3%6?)
premises, situated in Cross Row at Mumbidevi in Bombay,  of 1863.
subject to the right of defendants Nos. 6, 7, and 8, respect-
1vely, to maintenance ; and, faﬂing that refief, that the shares
and ‘interests of the plaintiffs and defendants respectively

therein may be ascertained and declared by the court.
Mayhew and Reid for the plaintiffs.

e Advocate General (Howble L. H. Bayley) and Green for
the first, second, and thlrd defendants.

THIS suit was brought by the plamtlﬁ's, as the sole surviv- . 1866
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The other dof'endants did not appegr; but, due proof hav.
ing been given of their having been respectively served with
process under the provisions of Sec. 60 of the Code of Civil |

Procedure, the hearing of the snit proceeded as against all

the defendaunts ; and the following issues were framed :—

(1) Whether Bechar Govind awd Chhagan Govind
became separate in estate, as in the 2nd paragraph of the
written statement alleged, or at any, and.if so at what,
subsequent time ; (2) Whether the dwelling-house and
premises claimed in the plaint were purchased by Bechar
Govind and Chhagan Govind, as in the 3rd paragraph of the
writben statement alleged ; (8) Whether the plaintiffs arc -

_entitled to the entirety of the said dwelling-house and pre-

mises, a8 claimed in their plaint ; (4) Whether the first,
second, and third defendants, or any of or either of them,
are entitled to any, and if- so to what, part of tho dwelling-

- house and premises claimed in the plaint.

The facts are fully‘ stated in the judgment.

In the course of the argument thée following author-
ities were cited :—Roe v. Pattison (a}; Doe" dem. Booley v.
Roberts (b); Thomson v. Shakspear (¢); Paton v. Randalk -
(d); Morice v. Bp. of Durkam (¢); Nicholls v. Butcher (f) ;
Lake v. Oraddock (g) ; Sreemuty Anundomoley Dosee v. Doe
(W); Doe dem. Mackenzic v. Pestonji (i); Ahbbchirs v. Ri-
machendrdgga (5); Webbe v. Lester (k); 4 Cruise’s Digest,
244, et seq. ; Taylor on Evidence, 4th ed., p- 553 et seq.;
Strange’s Hindf Law, passmn ‘

Cur. adv, vult.

(2) 16 Bast 221.  (b) 11 A. & E. 1,000. (c) 6 Jue. N. S. 182,

(d) 1 Jac. & W, 189. (e)9 Ves. 399, (f) 18 Ves, 193.

() 1 Wh. & Tu. L. Ca. Eq. 120. " (&) 8 Moore, Ind. App. 43.

(¢) Perry, Or. Ca, 531, ()1 Ma,d. H. C. Rep. 393.

(k) 2 Bom. H. C. Rep. 55. !

Nore.—As to the Hindd Law on the Evidence of Pmtmon, see
1 Strange, H. L., pp. 225-230 (chap. 9, § 4),—citing the Ddya-bhdga of

© Jimiita-vakon, Chap, x1v. ; the leaksbard of Vijnydnesv'ara, Chap. 11.,

Sec. X11. (quoting Ydjnyavalkya, 2,150, Nirada, 13, 35-40, Manu, 3,
69); the Vyavahdra Mayikha, Chap. 1v., Sec. ‘vri, § 27 et seq.; and ;
2 Strange, H. L., 387-398, contfunmg Remorks by Colebrocke and
Eilis.—~Eb, ~
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AR\TOULD J ~The plamtxﬁ's and defendants in thls suib are Sepifg% e
members of the Soni (or goldsmlth) caste, and most of them 5. g 7. 1509
natives of Pirhn-Pattan, a town in the dominions of His of 1865
Highness the Guicowar, some sixty miles or so north.west of . .
Ahmedabad standmg on the site and among the rnins of the -
once famous city of Anhilwdr or Anhilpur, the capital of an
early Hind dynasty of Giizerat kings (whose history, toge-

" ther with that of Piran-Pattan or Anhilwéf, is told in a Véry _
interesting manner by my late lamented -colleague, the -
Hon’ble A. Kinloch Forbes, in his learned and ingenious

~work the < Ras-Mala”). ‘Pii'a’n-Pattan is now comparatively.
a decayed place, but it is still, as it always was, remarkable for
the ingenuity of its artificers, especially of its workers in go{d
and silver and its setters of precious stones (jadia). Many
of these artizans belonging-to the Soni or goldsmith  caste,

“come to make money by the exercise of their craft in  the
great and prosperous seaport town of Bombay”’—returning
in their mature age, to-enjoy what they have thus earned to

, thelr native mty of Piran-Pattan,

The 'head of the family to which the pla,mtlﬁ’s belong was
‘Govind As’4rim, a native of Pattan, of the Soni caste, whq,
after having long "practisecl'his trade in Bombay, returned to
“hig ‘native city,’ and died there ahout A. p. 1825. Govind
Ag'dvdm lefttwo sons, Bechar Govind and Chhagan Govind,
and also widow, Jethibai, who still survives, and is the
sixth defendant on this record. Of his two sons, Bechar
Govind (who was by some fourteen or fifteen years the elder)
died at Piran-Pattan about 1850. Chhagan Govmd also -
died at the same place about 1860. The great question in ]
the: presont suit is, whether these two brothers were leldcd
or und1v1ded in esta,te

It will be necessary, in order to underst‘md the case, to
. state bricfly the steps of the family descent from these two
. brothers, Bechar Govind and Chhagan Govind. Taking
Bechar Govind’s branch first: Bechai himself, as alrcady
stated, died about 1850, leaving two sons, Manchand Bechar

and Ranchho@ Bechar. Midnchand Bechar died about 1853,
T ocl2 . ; ‘ ) o X
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leaving a° widow, Jadavbzu (the seventh defend’mt in f,}ns o

0. 8. No. 1200 suit), and two sons by her, Chhabila Ménchand and Govar-.

of 1865.

dhan Ménchand, who are the two plaintiffs in this suit.
Ranchhod Bechar died very shortly after his brother M4n-

. chand, leaving no issue, but a widow, Devkuvarbéi (the eighth

defendant in this suit}. The plaintiffs, therefore, are the .
sole surviving male representatives of the family of Govind
Agbrim in this branch; being. the grandsons of Beclar

* Govind, and the great grandsons of Govind Asarim. Next

taking the branch of Chhagan Govind, the younger of the -

two sons of Govind Asardm. Chhagan Govind had only one

son, Magan Chhagan, who died befove his father, le'zwingv
0;1e.da11ghter, Ambibéi (who and. her/husbzmd, Jagjivan.

" Bhotf, have been respectively made defendants 4 and 5).

Ambhbii is thus the grandaughter of Chhagan Govind, and
the plaintiffs are his grandnephews, the glandsons of his’
brother Bechm Govmd : :

As T can find no 'author_ity in Tind6 law for tho position
that a grandaughter, as such, can inherit, it appears, to me

. that AmbébAi can have no claim by way -of inheritance as .

against the plaintiffs, and this quite independently of any

opinion. the Court may form on the point as to the br sothers -
Bechar and Chhagan having been divided or undivided in °
estats. The plaintiffs,  as the gmndsons of" Bechar a,nd"

; gmnahephews of Chhagan, are the neavest surviving male
" vepresentatives of both. these brothers, whether divided in

v

estate or undivided, and accordingly as the evidence in the .
case shows, Chhabil4, as the elder of the two, lit the funeral

pile and performed the fineral ceremonies both of his grand-

father Bechar and .of his granduncle Chhagan Whether-
the plamtlﬁ's are en’mﬂed or not to inherit Chhagan s share

“as well as Bechar’s share in the farmly property, depends on
‘the. quest10n~—whwh is 2 question of ev1derce—-—whetner
Chharr u or Bech ar were or were, not dlwded

But to . ‘resume the narratlve of Chhag-m 8 branch

' (thag'an, as already stated, died at eran-Patban 1n 1860
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He left behind him two Wldows, Galabbai, by far the Sepalesfgen .
elder (who died in 1862), and Putlibii, a young widow 5.5 N 1209
(who died in" 1864). Putlibfi was the danghter of Zum: . F18%
makrém Nénf, a Soni of Bombay, Chhagan married her
at Bombay in 1856 (about four years before his own death), -
and on his marriage with her executed a dotument (exhibit -
No. 1 in the suit) by which (dealing with ‘his property- as -
though he had been separated in estate ‘from his deceased ,
brother Bechar) he gave all his property in absolute owner<
- ship to-his two wives, G1ldbbai and Putlibdi, and fail-
ing a son, to the survivor. -Putlibéi, the surviving Wid_ow,
made her will on the 13th of June 1864, leaving Chhagan’s
‘property ab Pirdn-Pattan to his grandanghter Ambabdi, the
fifth defendant, who resides there, and the properby in Bom-
bay (including the house and premises of which the plaiﬁtiﬁ’s
in the present suit.claim the entirety) for. such ““ good pur-'
¢ poses” as her father Zummakrim and ‘‘ the whole Sonis in
- Bombay should think proper.” Zummakrim Néng, who was
left sole executar of this will, died soon after Putlibhi -
- (January. 1865) He seems to have entered into possession
as- heir of Putlibai, and his widow Jaddvbai and her two
infant sous are the first, second, and third defendants on the
‘record. - They are only nominal defendants ; the suit is really
defended by the Soni caste of Bombay, who,-under the
res1duary disposal in Putlibaf’ s will, _consider, that they
have a claim on the residuary estate for caste purposes, and
with this view have 1mposed a contribution of Rs. 10 on-
every head of a house in the Som caste in Bombwy, v1sxt- '
ing non-payment Wlth the penalty of outeasting. co

The plaintiffs 011gma11y instituted their suit so far back as
September 1864. That suit and algo-an intermediate suit, :
filed in September 1865, were both withdrawn, from difficul-
tics as to the proper parties to make defendants (under Sec.
97, Civil Procedure Code) ; and finally the present plaint was

filed on-the 9th of December 1865, - The property to which
in this suit the plaintiffs claim to be entitled, consists of ‘&
dwellmg-house and premises “ in Cross Row, near Mumbéa-
devi,” Whlch as alleged in the 4th para of then plaint, was
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(together with another neighbouring house in the same part - E

- 6.5 %o 1500 of the Native Town) purchased in A. ». 1842 by Bechar '

of 1865.

Govind and Chhagan Govind in their joint names, partly out

of mondes and moveables of their father, Govind As'drdm, which

had come to them on his death, and partly out of monies
acquired by them in a partuership business which they had

" carried on, and, at the time of the purchase, still continued

to ‘carry on, in Bombay as goldsmiths and jowel setters
(jodia). '

~ The plaint, after setting out the relations of the family as -

already éetailed, alleges, inits 16th and 17th paras., that the- i
plamtiffs, ¢ as the sole surviving male members of an undi-
vided HindG family,” are entitled to the entire of the dwell-

\ng-house and -premises, 8o jointly purchased as alleged by

the brothers Bechar Govind and Chhagan Govind in 1842,

 subject to the right of maintenance of Jethibai, the widow

of old Govind Agédram (defendant No. 6) of Jadhvbai,. the -
widow of MAnchand Bechar and mother of plaintiffs (defend-

- ant No. 7), and of Devkiivarbai, widow of Ranchhod Bechar :

and paternal aunt of plaintiffs (defendant No. 8). Subject
to these admitted rights of maintenance, the plaintiffs pray

that they may be declared entitled to the entirety of the -
“divelling-house and premises the subject of the suit, or,
- fzuhng that, that the Court will declare the rights and inters
. est of the plamtlffs and defendants respectlvely ‘

The Wmtten statement, put in nominally by the ﬁ1 st
defendant, Jadavbéi, for herself and the second and third de-\

~ fondants (really by the Soni caste of Bombay); allegés in ‘its" .

2nd para. that Bechar Govind and Chhagan Govind became
separate in estate in August 1830, and executed mutual. -
releases.  In'the 3rd para. it alleges that the dwelhng-house

© and premises claamed in this suit were purchased by Bechar

‘and Chhagan, not out of, or by means of, any ancestral estate,
_. but by monies contributed by them in equal shares; and which

belonged to them respectively as separate property ; that the -
rents of the property so purchased were divided equally be-
tween Chhagan and Bechar till Bechar’s death—~then between
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-

Chhagan on one side and Mdnchand and Ranchhod Bechar-on _ -~ 1866.
. the otker; that on the death of Minchand and Ranchhod the g%‘ff%%g
plaintiffs sncceeded to their share, and that since the death of - of 1£65.
Chhagan a similar division of the profits has been made k
“between plaintiffs and the widows of Chhagan. In its 4th
para. the written statement zilleges ‘that under the, will of
'Chhagan Govind, dated 9th of April 1855, and a codicil there-
to, dated 25th of October 1856, his two widows, Géldbbsi and *
Putlibdi, became absolutely entitled, on his death . {which
‘took place on or about the 18th of October 1860), to his
share and interest in the property claimed in this suit. It
‘then avers that Putlibd] survived Gulibbdi, and thus -be-
came entitled to<the whole of Cﬂhagan’s share ; that Puatlibdi -
by will bequéathed her interest to her father, Zummalkrim
Nan4, and appointed him her executor; and that the first, -
second, and third defendants claim fo be - entitled to such -
“ interest as the heirs either of Zummakrém NAn4, or of Putli-
* bdi, and deny that the plairyltiﬂ's‘ are entitled to the entirety
“of the dwelling-house and premises, the subject of this suit.

The principal question in the case was that r;ﬁsed 'by -
the first issue, viz,, whether Bechar Govind- and Chhagan
" Govind ever became separate in estate. That they were se-
parate in food and worship was abundantly. shown by the
-~ evidence, but thisis quite compatible with their never having
been separate in estate. - The evidence adduced to show that
- they were separate in estate was—(1) oral : consisting of,
caste reputation as to their having been separated, and of
declarations alleged to have been made from fime to time by
the ‘two brothers to their caste-fellows—that they were
separate, had executed releases, &. : (2) documentary, which
principally rested, first,. on an alleged release of the 16th of
~ Angust 1830 (exhibit No. 8) ; secondly, on an English deed of
conveyance of 30th of April 1842 (exhibit No. 4) ; thirdly, on ‘
-~ 4wo documents of 9th of Apﬁl 1855 and 25th of October 1856, - |
put forward and relied upon by the defendants as respect-
ivelyxthe will and codicil to the will of Chhagan Govind (ex-
hibits 1 and.2); fourthly, on two documents, both dated
29th of April 1861, showing an equal division, aftenChhagan’s
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death, of the rents dnd profits of the properby in dlspute o
/between the plamtlﬁ's and Chlmgan s WldOWS /

.. Now, as to vthe oral evidence, in so far as it consists of-

evidence of alleged reputation in the caste, it is, in my judg-
ment, rendered of extremely little, if  of any, value, by the
clear proof that has been given that the real defendants in:

_this suit are the Soni-caste in Bombay. Witness No. 8, a

witness, ancT a zealous one, for the defence, said in cross-
examination to Mr. Mayhew : © You do not know ; the counsel -
for the widow and children are rcally fighting for .the
¢ Dharm’—for the caste—not for the half-share of the widow
and chlldren .’ and he then explained; “ There has been a

~ caste meetmg in Bombay about this suit. Chhagan’s will '

(ex];ublt No.1) and a will of Putlibai (exlublt No. 7) were.

_produced ; and they said the property was gwen n ¢ Dharm’

to the caste, and told Chhabild (the elder of the plaintiffs) to W

consent to the property being so given.  Chbabil4 declined.

The caste outcasted Chhabila and Govardhan, the whole of
Bechar’s branch, and they got hold of Zummakrim Nnd
(the deceased husband of the first defendant), who was pre-
sent at the caste meeting. Rs. 10 was fixed as a sum to be
paid by each family in the caste to carry on this litigation . -.

- Chhabilé’s uncle (. ., witness No. 12, the brother of the plain-

- him ouf of casie.” - With the exception of this witness, who - -

tifPs mother) would not pay the Rs. 10, and so they turned .

L was, celled for the plaintiffs, it appeared that. all the Som;f
f“ﬂwmnesses had paid this Rs.. 10—one of them, also a Wltness e

for the plamtlﬁ's, who had been outcasted on a first refasal - -

to pay, had paid it as the price of his re-admission into caste.
Under such circumstances as. these it would obkusly be

“out of the question to place dependence on such statements :

* as those made by the witnesses called for the defence, tor_ :

“the effect - that the Sepamtlon of the two brothers Was Well . :

* known i the easte, and that the two brothers had, on dif-

ferent occasmns, spoken of their having been sepamted “and 2
executed releages.  Such evidence, always vague and un- -
saﬂ;i'sfa‘ci:oryvJ becomes in. my opinion, quite valueless under

the clrcumstances dlsclosed in this case, ‘
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Tuining to - thedocumentary evidence, the first docu--

ment in point of date is that of the 16th of August 1830 (exhi-

itself constltutmg a pharkhat” or release between the two
brothers, or as ewdence that a separatloﬁ in esmte had then
already taken place between them. It isa very obscure

95.
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~ bit No. 3). It is relied upon by the defendants, either as in

of 1865."

document, and, indeed, unintelligible, without ref@ren'qer to
the then state of the family and the family dwelling-place :

or dwelling-places as disclosed in the evidence. From the

evidence it appears that Govind Asérdm, the father of.

Bechar and Chhagan, owned two houses in Piran-Pattan

(occupied by him during his life-time, according to the

- evidence, as‘Qn‘e.hou'se) These two housés - stood back to’
back, having their fronts in two parallel streets. " The s#eets,

in Pirdn-Pattan generally terminate at ome end in a cul-de-

‘sac—at the other end there is a high archiway with a gate

which can be closed at - pleasure, thus making each separate

~ street a sort of separate fortress. The town houses .in
 Géjarat (according to ground-plan inserted at Vol. II., p.
254, of that excellent work ““ Rhs MAl4,” already- cited)
are almost all built on one model. . They - ‘are entered from
‘the street by a few steps. on each snde of which'is-a small

“terrace or otlah.  Then comes a large apartment and then

- an open court with a wa,ter tank in the centre and a cook-
" room atb the side ; beyond this at the back of the open’ court-
yard are other rooms and storehouses. ‘Most  of the-houses

~ have an upper storey reached by .a 1adde1 to the rightof

~ the groundfloor entrance, and the front rooms of the upper

storey communicate with the back rooms by a passage’ ran-

ning under an awning—a sort of covered galle1y along one

and sometimeg along both sidés of - the centre gpen court.-

The emdence is, that the two' housés -standing back to back

' va111(:11 beloncred to, and were occupied by, Govind Ashrim

~ down to his dedth; were each of them built on this plan, and -
that there had omgmaﬂy been a communication” on the .

- groundfloor ' from the back of one house into the back of

the other, which had since been filled up, and also a com-

* munication from the upper storey of one house to the npper
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storey of the other, Which Jlatter uommunimtioﬁ has beeri - .

mthrouqhout in constant use by the members of the two

of 1865,

- families, and is still existing. In one of these two houses

thus communicating with one another in the rcar—in the

_ house, viz., that had its main entrance in Khiji-pida-kidki
~ street, lived, after Govind’s death, the elder brother, Bechar,

and his family ; in the other, which opened on the parallel
street of Khiki-pada-kidki, lived Chhagan and his family,
But, besides the two brothers and their families, there was

_Jethibi, the widow of Govind As"araim—the stepmother—to
" be accommodateéd. Now the stepmother in a Hindd family

suddenly descending from the position of mistress of a

~ household into’ that of member of a family in which there are
othe® and younger mistresses, is apt to be a very considerable -

domestic affliction ; *“ as a general rule,’” said witness No. 10;

e admlttmg of no exceptions, stepmothers quarrel with the

rést of the family.” =« No one,” said witness No. 8, “ could
bring his stepmother inside the same house as his wife.””
Now, the document of 16th of Aungust 1830 (exhibit No. o) ,

appears to have been made with the primary intention of

p}oviding' Jethibhi with separate quarters consisting of the
whole upper storey-of Chhagan’s house (the house opening
into Khilki- pada-kidki). - Chhagan, who was' somé twelve or -

_ﬁfteea years the younger brother, and who seems never to
" have had any child except Magan, was to occcupy the .

groundﬁoor in the Khdki-pada-kidki house, and, in consi-

+ deration of his giving up the whole of the upper storey of

that house to Jethibii, he was to have a room in the upper
storey of Bechar’s house, and the enjoyment of half the terrace
fmd half the awning (or covered. gallery) of Bechar’s house, -
and he was to have exclusive use of the tank in the open

- court of the Khdkl—pddd kidki house.” After Jethib4i’s death
' Chhagan was'to give up the accommodation thus provided fi for
-bhimin Bechar’s house, and ““ each was to have what belonged ‘
- to each.”” During J othibdi’s life the brothers < were Jointly

to serve her,” (that is, T presume, jointly to maintain and

provide for. her) and then follows this obsome clause =
“ On the death of Jethibdi, whatever 'property there is, the
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two brothers are jointly to spend : whatever surplus there may 1866,

be, they may divide and take.” After several endeavours (;s egt?&be}rﬁ}g

I have heen olliged to give up as hopeless the attempt at of 1865

putting a clear construction on this sequence of words. - If

it means anythmg, it must, as it seems to me, mean this:

the two brothers on Jethibai s death are jointly to enjoy

the immoveable and to divide the movcable property.  But

I am by no means sure that this is yfhe‘meaning,\' The

. document closes with the words, “ None shall treat Bas
Jetha with disrespect.” Now, I confess I am unable to look
on this document as in itself a writing of release between the
brothers ; from beginning to end its primary object seems
to have been to provide accommodation for Jéthibéi, on
terms which, as between' the two brothei's, were fair, and
equitable. I cannob either regard it as conclusive, or even-
as. strong as ev1dence, that the two brothers had, before its '
‘execution, become "separate in estate; the expressions
it contains as fo either brother having respectlvely no-
thing to do with the house of the other, having no
claim or title thereto, &c., poinﬁng in my mind rather
to division of _ehjoyment than to division of ownership or
estate. I think it does show, and that clearly, that so far
back as 1830 Bechar and Chhagan were separate in food -
and worship, and that they separately occupied the respec-
tive houses, which have ever since been separately occupied

" by their respective families and descendants; but I think
it would be giving an undue weight to the expressions used
in this obscure and ill-framed document to rely .on them as '
proving that the two brothers were 9epamte in estate. It is -
to be observed - that, from the evidence, the arrangement
effected or sanctioned by this document did not last long:
whether it was that Chhagan found the accommodation
afforded him in Bechat’s upper storey unsatisfactory, or
that both brothers found the near vicinity of the stepmother,

- though lodged on a separate "floor, unendurable—does not

appear;. but it does appear that, not a very long time after ex--

hibit No. 8 was executed, the two brothers placed Jethibaiin

another house, which they bought ]omtly, as it seems on the
oc 13 b
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Sept}jr?ger . evidence, for her accommodation, in another quarter of the.

D. 8. No, 1209 town of Pirdn-Pattan, in a street called Andaya Savadid’s--
of 1865. kidki, where she still resides, or is still maintained, as it

would appear, out of the estate. e

The next docnment in point of dateis the deed of SOth'

of April 1842 (exhibit No. 4). Apart from the vague oral

caste evidence of hearsay and reputation, which, for the vea-

. sons already stated, I regard in this case as valueless, there ‘
is nothing -to show separation of the brothers in - estate
‘between 1830 and 1842. sAccording to my view of the
evidence, it is not shown that the two brothers were divided

in estate when the English deed of 30th of April 1842 was.
executed, This deed is a conveyance to the two brothers
Jointly in fee ““ to and to the use of Bechar Govind, Chhagan

_(zovmd their heirs, and assigns. for ever,” of two houses
in Mumbéadevi, one of which is-the s‘ubject of thé present
suit. Thereis nothmg on the face of the deed to show that the Y

consideration money was paid by the brothers ¢» equal shares;

noris there zmythmg in the evidence dlrectly leading - to that /
inference ; though, from the equal-division of rents and pro=

perty that is subsequently shown to have taken place between

~ the two branches of the family, it may reasonably.be assumed -

~that they were to take an equal, though not therefore neces-" .
sarily a divided, interest in the purchased property. - Then
from what sources was the purchase money derived ? = Was-

it exclusively from the profits of the partnership, which the -

- two brothers had been carrying on for some time before this -

deed was, executed, or was it also in part from the ancestral

fund. which they had derived from their father, Govind As’a- '
“tim ? - The fair result, in my opinion, of the evidence is, that

a part at least of this purchase money was derived medlately, :

-~ ifnot immediately, from their father, Govind Ag'arhm. One -

~ of the fow. reliable witnesses in this case was the old witness

No. 12, who was called for the plaintiffs ; he resisted for six )
months the payment of the caste contribution of Rs.:10—he
_was turned out of caste in consequence, and only paid it as-

- & means of getting re-admitted to the caste. This old man
- kuew Bechar and Chhagan when they first . -came dewn to



ORIGINAL CIVIL.‘JURISDICTION ’ ‘ L 99

Bombay, and he s&ys expressly that “they carried on busmes% 1866
~together on their father’s'money.” He was in Pirdn-Pattan os,’egt?feféﬁé
‘when Govind As’drim died there, and he represents ‘Govind - ¥ 188
as having left a considerable sum, adding, ¢ It was said
each brother received for his share Rs. 15,000,” by which it
is plain he must have meant that the share of each brother -

-amounted to that sum ; not that any formal division of estate
- then took place between the brothers : for a moment after he
added in answer to a question by the Advocate General,
“ How can I tell whether in estate they (the two byl"others)‘
- were separate.or joint.” ~ On the whole I think the fair con--
“clusion from the evidence is, that the purchase money for
the houses conveyed by the English deed of 1842 came in
part, either me‘dizitely or immediately, to these two brothers
" asjoint and undwxded in estate, from thelr father, Govmd

CAgdrhm. - . : S

An attempt was made, but scarcely a seriOUS;or;e, toargue
that this deed of 1842, being an English conveyance, should
be coustrued, according to its strict legal éﬁ'ecit,";és clothing
the .purchasers with all the incidents of joint tenancy ac-
~ cording to the HEnglish. Common - Law; and, thei’efore, as .
giving the whole estate on Bechar’s death to Chhagan, the
survivor of the two brothers. It is -sufficient to say (1)
‘that, under the new Charter, b}us court is a Court of Equity
as well as of law, and that to give such an offoct ‘to a doeu-
ment bebween natives—merely because it is in English, and
_prepared according to the forms in use with English ‘con-.
‘ veya,ncers-—-—would be, in the highest degree, meqmt&ble
(2) that " under the old Charter, which in this respect is
in force, this court is bound in . questions of inheritance be-
‘tween ‘Hindfs to determine their rights with reference to
their-own laws and usages, and not according to the techni-
calities of English law. No one.can for a moment suppose .
~that these two brothers, when they took a conveyance. in
- thisg form; ever “meant or intended_ that the survivor of the
two ‘was to have the whole estate ; the subsequent course, of
dealing between the pérties shows this most plainly. The .
_ utmost claim ever put forward by those who represent
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Chhagan ig, that they are entitled to a separate half of the |

0.8, No 1305 estate, and even in their written statement filed in this suit

of 1865,

the defendants admit the plaintiffs” claim to Bechar’s share,
and only deny that they are entitled to Chhagan’ 8 -also, It
appears to me that as, accordmg to the view I take of the

" evidence, the two brothers are not shown to have been di-

vided in estate prior to the execution of the conveyance of

1842 so there is nothing in that conveyance itself, nor in

the circumstances under which, on the evidence, it would
appear to have been made, either to operate a division
of estate between the two brothers, or to afford any proof,
presumptive or otherwise, of such a division. Ifanything, it
leads to the inference that the brothers Who, i my view of
the evidence, are not shown to have been divided in estate

* when this deed was executed, intended that the property

they acquired under the deed ghould be owned and enjoyed .
by them jointly and undividedly. But, at all events, the \
execution of such a deed as this can in no view, according -
to my judgment, lead to the contrary inference, or tend to
show that the brothers; if undivided in estate before it was =
made, became divided in estate upon its being made. -
- The next documents of importance are exhibits Nos. 1 and
2, dated respectively the 9th of April 1855 and the 25th of
October 1856. The- defendants wished to put these forward

~respectively as a will and codicil of Chhagan Govind, but, as :

. T intimated in the course of the hearing, the first is, in my
 view, s mere’ma_rfiage sottlement, and the second & confirma-

tion thereof. The first document is addressed by Chhagan

to Zummakrém Nén, the father of Putlibai, the bride: :

after reciting that the customary marriage presents are to be
given and received, that GGlabbdi, his present wife; is forty-
five years of age, that thereis no child (i.c., as the translator
saysib ‘may mean *no surviving child by the- marmage”), and
that he has therefore married Zummakrim’s daughter (for the
marriage is spoken of in the writing as though it was" plx'iorJ ‘

thongh the evidence shows it was aubsequent thereto)’;

) ‘Chhagan proceeds to give “all his’ property to his two wives °

~in the event of his decease,” and provides that “should a



ORIGINAL CIVIL JURISDICTION. = - ~ 101

~ son be born to him, s‘uch’son‘ is to be the heir of ‘his two g tif‘infi&r";

wives.”  Hxhibit No. 2 simply confirms exhibit No. 1. .. - 5jlsl,mj§o'§
- It'is clear that, unless Chhagan was divided in estate from 186

Bechar ‘when he executed ‘these two writings, they- could

not operate (as if then separated in estate from Bechar they,

in my opinion, would operate) to give his whole property to

~ his bwo wives in-absolute ownership. . If he was then joint
"in estate with Bechar, no ‘interest in his undivided moiety

- would pass by these writings. = This is admitted, but-then.

it is contended that the very execution of such writings by -

Chhagan, and the act of his caste-fellow Zummakrém in’

giving him his daughter to wife on thefaith of the re-

- presentations they involve of Chhagén"s being then se- -~
parate, and having an absolute disposing power over his
share of the family property, is itself strong evidence that -
Chhagain'wa,s, and was known in the caste to be, sepa--
rate from Bechar, The force of this inference depends en:

. tirely upon the circumstances under which the ertmgs were

- executed. Let us see what these were.. In 1854 the year

before the first of these writings existed, Chhagan was at -

Pirfn-Pattan. . His only son, Magan, had thefi been some

time dead ; his wife Gélabbai was past the average age

of . child- bearmg Wlth Hindd women. ' His brother Bechar

* had died in 1850; his nephews, Ménchand and Ranchhod
in 1852-58. The plaintiffs, his grandnephews then . mere -
children, were the sole surviving males (except h1mself) of
the family of Govind As'arém. Under these circumstances .
it was natural.that Chhagan ghould think of marrying a .
second - w1fe, and it was natural that be should look for her
at Piran-Pattan, his native place, for that, according fo the

“evidence in this case (according to what we should expect
among Hindds), is the o'eneral course:these Piran-Pattan men
come down to Bombay o make money, but if nob marmed
when they come, or if they wish to be remarried, they go
back to Pirin-Pattan to find a first or second wife as the case
may be. Well, we find that Chhagan did attempt to find a
second wife in Pattan. . What other offers he made does not

_ prear, but he cortainly pr oposud for the daughter of that
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Qoptlei?ge;et wily and astute old witness -No. 8, Bechar . Hir4, the same
O, S. No, 1809 Who spoke most confidently to its being a notorious fact-in
o 1805. Pattan that Chhagan was separate in estate from his brother
Bechar. Now, if Chhagan was really separate when he made
-this offér, he was, in point of worldly position, a very eligible
son-in-law ; if he was not, then, in the event (which from his -
time of life was probable) of his dying before his young .Wife,- 7
- he would leave her in the very unsatisfactory position of a
widow kept on maintenance in an undivided family. Wit
. mess’ No. 8 was obliged to admit that he had refused his
‘daughter to Chhagan, and as ile had just before most posi-
 tively asserted that he, in common with the whole caste at -
Pattan, knew Chhagan to be then separate in estate from
Bechar, he saw at once that be must assign a plausible reason. - .
for this refusal He therefore volunteered thelfollowmg‘ ex-
planation :— Shall T tell you the real reason why I Wouldk, -
not give him_ (Ohhaga,n) my daughter ? ‘T woud not give .
him my danghter, because he killed -a serpent that turned np - -
in the gutfer of a house he was going to build ; T thought E ‘
him a butcher.” It-was impossible not to be struck with the
air of gratified ingenuity and complaisant virtue ‘with which -
the crafty old wituess delivered this answer. And, indeed, 'it-_',
was a very clever answer. In.the north of GHizerst the in-
fluence of the Jains and their doctrines is still strong——the/ -
greatest regard is shown to. animal life. The serpent, b_e-:
sides, especially in its more venomous varieties, is not Yery,'i'
- "common in Guzerit, and it is held in a certain superstitious E
_ veneration. So that the answer was a very plausible one, and, -
althongh it might possibly be a pure invention, might aISO'» :
possibly- be true. Tt might also quite as possibly, and far
" more. probably, be the case, that this old Soni refused Chha- o
. _gan his danghter because he was not. satisfied of his. havmg; ;
’k“been really " separated in estate from his brother Bechar. T
must say thab from the witness’ manner I was led to regard his
- volunteered story of the serpent as a clever fiction: invented on
* the spur of the moment, and -so regarding it, I am: further :
 led to” consider his refusal of his daughter to Chhagan as.
havmg really. proceeded either fxom a knowledge tha’o he:
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wasg not separate i estate %’rom’ Bechar, or at least from a-
grave doubt whether he was so. - Chhagan, thus disappoint:
ed in finding a second wife at Pattan, comes down to Bombay
and there proposes for Putlibéi, the daughter of the Bombay
Soni Zummakmm Néang. " He is accepted; and executes to

Zummakrém Nang, in Apnl 1855, the document, which Te -

confirms in 1856, the very confirmation, as it appears to me,.
‘tenaing to ‘show that some suspicion had ‘probably -been:
“excited in Zummakrim’s mind as to Chhagan’s really pos--
sessing the absolute dlsposmg power which he had assumed
to possess by the writing of April 1855. .

Still if these dociments , or either of them, had been attest-
ed by members of the Soni caste (even in Bombay), g0 that
it mlght have become generally known in the caste that
. Chhagan Govind was dealing with his, property as though
separated in estate from his brotherJ I should have consi-
dered that the execution of these erﬁngs did afford some
sat1sfact0ry kind of mferentlal proof that Chhagan was really,
as he assumed to be, 'separated in estate. ~ But was this so?
No; except the one member of the caste, Who was necessarﬂy
8 party, for Chhagmn could not, of course, marry out” of his
caste———except his new father-in-law, Zummakram, no other -
~ member of the. Soni caste is shown to' have been made
‘aware of the . contents or of the ‘execution of these writ-
ings. Not one of the attesting witnesses to either of these
“documents was a Soni ; and, be 1t remembered, attesting
witnesses to Hindd" documents™ are something more (and
less) than witnesses to the signature. They are supposed to
know and give a sort of sanction tothe contents of the docu-
~ ménts, and it not unfrequently happens that they are not
present when the signature is actually made. Neither of
* these documents was attested by a Soni. . They were attested
respectlvely by a Brahman whom Chhagfm ‘had met with at
Wai and by two ‘Banyhs; one of these latter witnesses,
witness No. 3, protesteﬂ when asked to attest, on the ground
that he was not of the caste - ¢¢ Chhagan,” he says, ““ came
to me and' said, I have gobt estates which I am going to
- make over to my wife, and he requested me to make my
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1806.  attestation.” I said, “ Idon’t bglong to your caste; ask some -
September 4. . .

0.5 No_ 1209 of your caste people.” Such being the circumstances attend-
of1865.  ipg the execution of these documents (exhibits Nos. 1 and 2),
‘ it seems to me that the inference endeavoured to be forinded
on their execution does not fairly arise therefrom ; on the con-
trary, it would appear to me that the fairest inference would

be, that Chhagan rather desired to keep as secret as he could

from his caste the fact that he was dealing with his prc;-

perty as one who had been separated in estate from his

-brother., = -

The rest of the documentary evidence adduced has no im-

, portant, if any, bearing on the point of the brothers being
separated in estate. 'The exhibits Nos. 5 and 6, each bear-
ing the same date of 29th April 1861, only show that a
division of the rents and profits took place after Chhagan’s
death, between. the W1dow, as representing Chhagan, and the
plaintiffs, as representing Bechar, on the footing that each :
should share equally in the proceeds, But a division n
equal shares of the proceeds may have been a mere matter
of convenient or equitable arrangement, and is of little, if 4

- any, value as proving a separation in or division of estate.

* Upon the document exhibit No. 8, T will only remark that, - -
considering the circumstances under which if was obtained
from the elder of the two. plaintiffs, it ought never to have -
-been put in or relied on by the defendants. Ihave no hesita- -
tion in saying that, in my opinion, it is clearly shown to be
evidence of nothing except of a low and discreditable trick °
attempted to be practised on the young Chhabila MAnchand—
a trick sought to be carried out, I hope not also concocted
. and contrived, in the office of an attorney Who, though not
now praetlslng in Bombay, is still on the rolls of the ngh ‘
- Court.

" On the whole, lookiﬁg at all the evidence adduced befdre “

" me in this lengthened inquiry, both oral and documentary, >

it fails to lead me to the conclysion, that any 'separation in
 estate ever took place between the two brothers Bechar -

- Govind and Chhagan Govind. Upon the whole matter,
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'therufore, I 1ecord. a ﬁndnw on all the issuey’ ralsed n n"om IStU -

; < Sept.

of the pl‘xmtlﬁ"s in the neo ative of the first and fourthi 1ssues, OB Nol 1909

vand in the aﬁirmamvo of the second and thlrd issmes. VOf RG_D
The decrec will: be for the plamtlﬂ's, declarmg them en-
titled to the entir ety of the dwelling-house and premlses in the’ ,
“4th paragr aph of the plaint mentloned——subjeot to: the respec- -
tive rights of the three widows, Jethibdi (defe \ndfmt No. 6),
 Jadavbii (defendant No. 7), and’ Deykavarbai . (defendantj
No. 8). The decree will also direct that’ possession be forth-
- with given to the phmtlﬁ's by the firss defendant (the- Wldow
of Zummzﬂn Am N ana) for herself and the second -md third
defendants (the. mfant sons, of the said Zummakram Nana) E
- of the premiscs, or such - -portion thereof as may now be 111'
Lhen posbessmn or occupamon v

This decreo is for thc phmtlﬁ's, w1th cosks: as- agamst the A

- firsy defendant (for helself and as guardian. of the second

_and third. dofendants), without. costs as- ag@ms’o the -other
defendants-on. the 1ecord viz., the four th, ﬁfbh smth, Seventh
and eighth defendants. : :

’ Attoxney “for phmtlffs H. S. C‘m im
Attomey f01 defendan‘osl 2 and 8 0 T chsz
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