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Or zgmal Suit No. 828 of 1865 ; Appcal No. 40.

MaganeEaT HEMCHAND.......... Plaintiff and Appellcmt
MANCHHA BA’T KALLIA'NCHAND Defendcmtand Respondent.

wale of Sharesfor Suture delweu——[{eaamess and wzllmgness—-Act XIX.
of 1857, Secs. 18 and 19— Omission to try issue— Remand.

.In asuit to recover dJamages for the non-acceptance ‘of shares, where
the vendor had coutracted to execute proper transfers,. and do all
other thingsnecessary on-his part_ to transfer the shares, and to bemj -the

expense of such transfer :— . -

Held on the 1ssue-—-whether the plmntlﬁ' was ready and w 1lhnr to perform
his part of the contract—that it. was suflicient to show:that he had in
‘his possession, at the time fixed for the performance of the contract on
his- part, such certificates of the shares contracted to be sold as'were
requived by the law, and that he tendered the same with a:deed of transfer
to the purchaser; and that it was not necessary for the vender, before
banding over the documents to the purchaser, to effeet the tmnsfex 5 but
that it was the duty of the purchaser himself, in such case, having .

" accepted the shares, to have the transfer made into his name in the books
of the company.

The finding of the court below on the first issue Leno- “therefore,
reversed ; the suit was remanded for trial of the issue—w hetheé the con-
tract was a wagering one—the Judge having omitted to détermine that,
- and the defendant not having given evidence upon if, -in consequence on

. the first issue being found for him on the ewdence given by the plmnt:ﬂ

‘ APPDAL from the demsmn of Mr. Justlce AXSTEY. L1866,

June 21,22
The Orlonnl Suit was tmed n a D1v131011 Court-on the APPet e o. 4.
18th and 19th of December 1865, when Judgment was given

for the dofendant.

The Advocate General (Hon’bZeL H, Baylc J) in opening '~
the case for the appellant, plaintiff i in the original suit, stated
that he.was the vendor. of two shares in the Mdzagon .

~Reclamation Company which were contracted to be delivered.

to the defendant on the Ist of July ; the contract containing
"a provision that, in the event of the purchaser not accoptmg
delivery on the date specified, the vendor should have tho
option of selling the shares on his account, which he did,
and the defendant was sied for the difference between the
: price at which the shares were sold and the ‘contract price.
The defence sot up wasa failure on the part of the vendor to - 4
complete his part of the contract af the appointed time, and the

ERNRLN
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1866.  provisions of the Wagering Act. There were two contracts

Jaue 21,22.
;%;%msucd upon, the first of which did not specify any parbicular

share, and was sxmply for the purchase and sale of & share tn

the Mazagon Reclamation Company ; the second related to a
particular share, the number of which was inserted in the
contract. It ‘was proved that when the contracts wero
entered into, there o;ﬂy existed what was known as scrip,
representing the shares of the company, and that the books of
the company were not opened until the 29th of J ane ; and
also that the plaintiff was on the 1st of July possessed of two .
shares, one of them being the particular share mentioned in -

- ~ the second contract ; and that he tendered these shares with 7
all the title procmable at the time for the defondant’

- acceptance. '

The learned Judge who hea,rd the-case seemed to think

thfyt the plaintiff was bound to supply = full and valid title t6

" the s_hai‘gs tontracted for at the time agreed upon, otherwise
“the action must fail ; and he was of opinion that no such -

title.could be shown on the 1st of July—there being no pro- -
per register of shareholders or transfer books kept by the
‘company-up to the-end of June, and the only book produced k

" purporting*to be such a register beinty what was called a
“~stockAledgér.,” The Judge quoted Humble v. Langston”
and several of the old South Sea cases, which were not appli-
“cable to the cage. A witness who acted on behalf of the -
defendant stated that ho did not remember ‘what the
T /‘documents were which were tendered on behalf of the

- ,plamtlﬁ‘ but that the stamp was objected to as msui‘ﬁolen’s -

..+ and ¢n this-account the shares were rejected. The Ieamed -
o :/Judge added that tho law of England was in accoxdance i
L with his view of the case, as was shown by the demsmns he .
"tquoted and that there was nobhmg in the climate or the ‘

‘ '5/00101]1 of the inhabitants of Bombay to warrant a different

s mte1pretat1on of thatlaw hero to that which had been put ’

e upon it in England for the last hundred years. - The neglocﬁ

*of the company to kecp books,as they were naturally expected

to'do, and the neglect-of the plaintiff to tako the unnsual -

course of suing out o mandwmnus against them to compel
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them to do so, was (the Judge said) fatal to his case, and he Junlesgf 02,
must, thercfore, suffer the loss which resulted from such W

neglect.

The Advocate General went on to state that the evidence
of the plaintifi’s munim showed that he had in his posses-
sion, on the 29th of J une, letters of allofment relating to five
shares in.the’ Mamgon Company, and that he exchanged
those for share certificates betwoen that date and the 1sb of
July, when he offered, in the | presence of Mr, Tyabji’s clerk,

. two of the certificates to the defendant for - acceplance, and
they were refused, not because they were not the proper
documents, but because the stamp was insufiicient, a defoct °
which he offered to remedy at once. Theére was no question
~ raised as to the validity of the documents, and the only dig-
crepancy. in the evidence ocourred with regard to the place
at which the tender. was made, one of the witnesses saying
it was ab the. house of the defendant, and another that ib
was ab another house a short disyance from it. [Coucs, .
C. J.:~Then you tendered share certificates, not strip, for the
shares mentioned in the contract.] Yes. The five letters of
allotment which"the plaintiff held were produced in court
by the clerk of the company,. to whom they had been
“returned in exchange for share certificates such as were
to be had at the time. These wero, it-had been shown in
evidence, considered as ‘shares, and treated as such in the
market ab the time. They were not produced in court, °
having been sold by the plaintiff; but the fact of the
production of the letters of allotment by the company proved
that certificates had been issued in respect of those lettors.
The requisite tender had been made with all the ftitlo -
-procurablo ab the time. [The Advocate General here read
extracts from. the evidence.] There was no evidence
called to rebut this _testimony, and no cross-examina.
tion took place as to the nature of the documents tendered,
which were only required by the Act to be documents bear-
ing the common seal of the company, snd stating that the
plaintiff was: the holder of so many shares, and " there

was sufficient evidence to prove that the requiroments of
oc 11 .
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the law had been complied with. [Here it turned out that
the evidence of the company’s clerk had been cancelled by
the Judge, in consequence of his stating that the book was
the stock ledger, and of Mr, Howard’s saying that he
did ot intend to put it in evidence.” Their lordships re-
marked that the Judge had no right to cancel this evidence.
Being-evidence of the contents” of a document which was
not in evidence, its,reception might have been ob;ected to;
but having been recewed it could not be cancelled. 1

' Howcml,' on the same side, confended that the burden
of proof, that the title was an invalid ome, lay with the

-defence; and as the defendant shirked the witness-box,"

that circumstance would Welgh with the Court, which would
not require so strict a proof of valid title under: such cir-
comstances, as where evidence had been called to rebut the

" title, there bemg in this instance not even cross-examination

against if.
-

Pigot, for the respondents, contended that there was no
proof of the -things tendered ‘being what was specified in
the contract, and that such proof was essential to the
plaintiﬁ"s case. There was the evidence of the plaintif’s
mupim to show that he had in his possession on the.
day in question only five Mazagon shares, two of which
belonged to customers, one to another person whose name
he gave, and another to himself as distinguished from his-
master ; thus leaving him in possession of only one share. of
the five wherewmh to fulfil a contract which was for two

SQ&I‘GS

COUGH C. J, :-——There was no proof that he had not poxirer
to sell any of tho other shares, and 1o cross-examination
on the point,

. Hayllar, ’oia the same sidei—One of the issues raised was
whether the. contracts were null and void under the provisions
of the Wagering Act, ‘a point which was barely mentioned:
ab the hearing, as the-learned Judge expressed himself- so
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strongly in our favour on the point of readiness and will-

ingness, that we thought it unnecéssary to take wp his
Lordship’s time by going into evidence on the second issue.
{Coucny C. J.:—The result shows that it does nob always.
shorten “cases of this kind to refrain’ from going into the
whole of the evidence. Do you contend that there was
sufficient evidence before the Court to find on the. issue

raised under the Wagering Act 7] We could hardly contend

that, as it Would be unfair to the opposite side to deprive
~ them of the opportunity of cross-examining on the point, but
if the Court thinks that there was sufficient evidence on the
first issue to warrant a finding for the plaintiff, we should
ask it to consider whether there was not sufficient evidence.

on the learned Judge’s notes to justify it in calling from the
_ defendant for further evidence on the second issue, under

Sec. 355 of the Code. The issue was not abandoned at the
. trial, and was not pressed, simply on account of the strong
expression of opinion on the part of the learned J udge, and
wé should, therefore, ask the Court either to send the case
back for further evidence on -thab 1ssue, or 1o hem such
' ev1dence 1tself

Coucn, C.J.:—Section 354 gives the Courb the power of
sending the case back if the Judge below has omitted to
determine an issue. ¢

The Advocate General in reply:—It appe’ared‘ to me ‘tha;t‘

" the point was abandoned. {Coucw, C. J. :—On the contrary if
appéars to have been mentioned by Mr. White.] If the
company broke the law, by not keeping a register, a contin~
. gency that conld not enter into the minds of the contracting
parties, they were amenable to the law for their neglect, and
that neglect ought not to be allowed to operate to the preju-.
dice of others in the position of the plaintiff, who had done,
-as had been shown, all that lay in his power to fulfil his part
of the contract, and was only unable to put the name of the
defendant on the register because no such register existed.

- Coucw, C. J. :—In this cage the learned Judge before whom
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the suit came for hearing framed three-issues :—(1) whether
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J“hlesg?- 0. the plaintiff was ready and willing to perform his part of the -

Wppeal No.45, contracts, which formed the basis of the plaint, at the time

. fixed, viz., tho 1st of July; (2) whether the contracts were
null and void under the provisions of the Wagering Act ; (8)
whether tho ‘defendant was indebted as mentioned in para-
graph 6 of the plaint. The second of these issues was not
tried, and the third appeared to have been introduced with
reference to earnest money, as stated to have been paid in
the sixth paragraph of the plaint, and with reference to some

. accounts between the parties. o

The material question for the determination of this court
i, whether the first issue was properly found for the cofend.
ant. The allegation on the part of the plaintiff was phat all
was done by him which he was bound to do for the duc
fulfilment of his part of the contract, but that the defendant -
would not accept. The issue was—whether the plaintiff was
ready and wiﬂiﬁg to perform his part of the contract. It -

_ appears to me that on the 1st of July, which was the time
fixed by the contract for performance on the pért of the.
vendor, he had in his possession such certificates as were
roquired by the Act, and that these were of such shares as
he was entitled to sell or make a transfer of ; and the fact of
these standing at that time in his name was primd facie
ovidence of his title, according to the provisions of the Act,

" by which “the transferror shall be deemed to remain a
holder until the name of the transferree is entered in the
register book in respect thereof” (Act XIX. of 1857, Sec.
18) ; and, although the company had no transfer book, they

“had issued certificates which were primd facie evidence of
,t}_)e vendor’s title, and it had been shown that these were in

his possession at the time fixed in the contract, and that he '

- offered them for the acceptance of the defendant. ’

T do not think there is any evidence of the insufficiency
of the stamps, there being no further proof - than a remark
made by one of the witnesses, which might or might not be

“well founded; and, if they were insufficient, that was a defect:
which might have been casily remedied, and it appéars that
the vendor offered to do this at the time. I, therefore, think
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that no valid objection,can be made to the tender on that
ground. ‘ ’

The vendor appears to have had the necessary documerits
o1 his possession on the 1st of July, and to Have been pre-
pared to do all in his power to transfer the shares to the
~purchager.” It was important that the terms of the Act

required that the transfer- should be entered in the books of .

the company, and that the sBares would remain in the name
. of the vendor till this wag' done. By the contracts the
vendor agreed to do all things necessary on his part to enable
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the purchaser to effect the transfer, and to bear the expenses .

of it. The question, then, was, what was necessary to the
transfer ? Was it necessary only to execute a transfer deed,

and to hand it over with the shares to the purchaser? or was
it necessary to go further and enter the transfer in the books
of the company before handing over the documents? To
my mind there appears to be no donbt as to the law on this

point, that where the vendor has transferred the shares to

_the purchaser, executed the deed of transfer, and delivered
it over to the transferree, it becomes the duty of the latter
to go to the office of the company and get the transfer made
into his name.

The contracts in this case did nob engage that the trans-

“for should be executed by the vendor, but that he would

rendor all the assistance in_his power to ‘get the transfer
effected, and bear the expense of such transfor. The learned
Judge below, however, appeared to think othermse, and
seemed to be of opinion that the vendor had engaged to get
the transfer registered int he company’s books, and that until
this was done he-would not have performed his part of the
contract. If this were go I think that the vendor would he

rosponsible for the performance of sucha condition ; but it

- appears to me that such were not the terms of the contract,
and that the vendor was ready and willing to do all that he
was required by it to do. There was no evidence to prove
that he was not ready, if necessary, to join legal proceedings
to compel the company to register the shares in the manner
required by law, and }ie showed, by presenting the shares,
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that ho was ready to perform hls pmt of the contract. I thmk ,

mm therefore, that the issue should ha,ve been found for the

plaintiff, : ’

There was-another pomt mentioned which I think onght
to be noticed, viz., that the vendor was not in a position &
transfer the shares before the st of July. If the vendor had
been called on to transfer the shares, upon payment of the

~ purchase money before the Ist,of July, and had failed to do

so, he would have broken his gontract, and could not after-
wards have enforced it. But if the purchaser allowed the
whole of the time to elapse before making such a demand on
the vendor, it was sufficient for the latter to show his ve-
adiness and willingness to perform his part of the contract

* on the 1t of July, and I think it was not necessary for
‘him to show that he was in possessmn of the shares before
~ that time.

On these grounds I am of opinioﬁ that the ﬁnding_ of the

’ 1carned Judge on the first issue must be reversed.

The second igsue has not been decided; and what has
taken place regarding it appears to be this, that the learned
Judge intimated so strongly his opinion that the case must
be decided for the defendant on the other -issue that his
counsel refrained from offering evidence upon 1(7 There was -
nothing in the conduct of the learned counsel in the matter
to bind him to the case as it now stands; and the suit
must be remanded to be tried on the second issue in one of
the Division Courts. It will be open for both parties to
produce evidence. As the case will come again before this
court after the issue has been decided, we shall reserve
the quesmon of the costs of this appeal

WESTROPP, J ., concurred, v

Decrce 1eversed and suit remanded,
Attomey for appellant : 0. T, yabji, :
Attorneys for respondent : Dallas, Lynch, (3- Langdale, -
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