ORIGINAL CIVIL JURISDICTION.

: - Omgmal St No 715 af 1865 Appeal No 29,

‘ DA pa’BrAT, NA0OROII & Co... Plamtaﬁ: and Appellmzts. '
Sorasy’ Ca'wasi’ ... Defendcmt and, Respomlent.”

"M otion for commission and. to ad;ourn suzt—Applwatwn to wzthdmw

The pl'untlﬁ"s attorney being under the nnsapprehensxou ‘that oné of

the plamt;ﬂ"s— who was a material mtness-—was in Bombay, when in fact
he was in England, and an application_to- consent to-a commission .

“having been made to thé defendant’s attorney and refused on the eve of
_the hearing ;—an application was made to the Judge:in chambers, on the’
morning of the day fixed for the hearing, and supported by an affidavit,
_.for the issuing of a commission and foran. adjournment of the suit; and
- the Judge dechmno to make an order in. chambers; the application was
" renewed in_Court, when the Judge refused to takemotice of what ‘had
occurred before himself in ehambers, and made a note that the application
for a commission was made upon no affidavit ; and as - the affidavit (pre-
sented in chambers) Tiad been sent.to the office of the plfuntxff; '\ttOl‘ﬂE) S, -

for a copy to he made and served upon the defendant; and. was not then. -
. in- Court, the application for a confnission- and to adjourn the hearmg_‘
was refused ; and plaintiffs” counsel not being instrueted to proceed with' .
the heaung, and leave to withdraw the suit having been also refused, the -

_sult was dismissed :— - - : =

Held that the Judge was wrong in refusmg to postpone the case for the _

production of the-affidavit in Court and that there was no legal ground
“whatever for' the refusal: to “withdraw the suit, which was accordingly
restored to its place in the hat, and remanded in order to-be tried.

THIS was an appeal from & decree made, on the 8th of
September 1865, by Mr. J ustlce ANSTEY, then an Actmd-
Judge of the Hwh Court I et .

Ll

The plamtlﬁ's are P&l st mercha,nts canymg on busmess m

o
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of 1868,

. London and Liverpool and - they. claimed in thelr plamt .

Rs. 1,20,578, being the aggregate amount due by the defend- -

ants on five bills of exchange, drawn by the plaintiffs and
: accepted by the defendants

. Mr, Lynch was the attorney for the plamtlﬁ's, and 1t appear-
ed that he was under the i Impression “that one of the plaintiffy,
Miénelkjt Cursetji Camé, a material witness in the case, who

was then n England, was, in Bombay. Mr. Lynch left for
England before the cause was heard, and it was not dis-"
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- covered until after his deparf‘hre that C4ma-was not in Bom-.

" 0.8.No.715 bay.’ Dr.Dallas, the partner of Mr. Lynch; wrote to the”

of 1863.

defendant’s attorney, asking him to consent to the issue of ,
a commission to England to take the evidence of Cama. A

" reply, refusing to consent, was received by Dr. Dallas on the

7th of September 1865.

The suit was fixed for hearmg on the 8th of September ;
and on the mormng of that day an apphcatlon was made to
Mr. Anstey, in chambers, for the issue of a commigsion to
England to examine C4m#f.  The application was based upon
an affidavit made, by Jamsety Pilanji, one of the plamtlﬁ's,;
in which . it wag stated that the plammffa could not safely
proceed to a hedring of the®suit without the testimony of-

" Cfmé ; and an_adjournment of the snit was asked for Mr.

Appeal No. 29

e

7 T}Le Actmg Advocate Geneo al (H onor a,ble J, S thfe) andf

Anstey dechned to ,make any order in chambers ;'and the
cause appeared in thab _day’s list. - The mpplication was-
renewed in Court: The mmutes of the Judge as to What -
occurred on the occasmn, Welo re as follows +— :

« Mr Taylor, for the plaintiffs, before this canse is calledi .
on, moves for a commission to go to London to take the"
ewdence of Maneky Cursetji C4mé, one of the plamtlﬁ"s, :
But uponno affidavit. Mr. Hayllar (for Mr. Howar d) opposes. -
I refnse the application., The cause is then called. Mr. Tay-
lor applies-for leave.to withdraw the suitand file a fr esh one..
"I refuse the application. Mr. Taylor submits to have the smti -
d@smzssed Decree to dismiss accordmfrly with costs.”. :

The - appeal came on for hearing thw day before GOUCH,i
C J and Wrstroee, J. ’ ' '

Taylm for the appellants.
Mayhew and Marriott for ‘the respondent

Taylm :—Ib was not strictly correct to. say that I madevl
the application ““upon no affidavit.” I 1em1nde(1 the learned

“Judge that the afidavit of Mr. Jamsetji Planji had been -
~shown to him in chambers ; and mentioned that it was sent -

to the attorney’s office for a copy to be riade, for the pur~
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'ipo::e of being served on the defendant, and that it had been
- sent for by Dr. Dallas, and was being brought. to the Court.
In fact, the aﬁidavxt was brought into the Court 1mmedlately

after. . The Judge declined to hear the zmphcatlon, because

tlie affidavit was not then before. 111111 and said that he could

. not take notlce of what had occumed in’' chambers.  The
fissh nine cases on the list were tlen gone through very
rapidly ; and the plaintiff’s case, which was not expécted to

_come on for hearing - so-soon, and which stood the tenth on’
the list, was called on for hearing. I was told to go on w ith

the suit, when 1 stated that I was nob insbrncted. for the
hearing, and applied for leave to withdraw the suit. In
answer to the learned Judge, _admitted that I appeared
alone on the motion : wher eupon uh’-‘ Judge said that, having
regard to the rule of' ‘the Bar, he refused the apphcatlon

While, on tho same side.—The. Judge refused to digpose

- of the apphcatlon for, a coinrhission  in cha,mbel g,. and
-adjourned it into Court. - Tt beinfg necessary.fo serve-a copy
of the affidavit on the other party, no time was lost by the
- plaintiffy’ attorneys; and a,lthough the Judge was informed

of this fact' when -the motlon was made in Court, and Wa%\

perfectly aware that’ the affidavit had beeu already made

‘and, further, that every “effort was belng used to get it before
the Court, hie refnsed the apphc*xtlon For a commlssmn T
was-true that, when the‘mat‘pm came before the Court, the
affidavit was ot literally before the eyes of the Judge. ' A
Judge could hardly be said to have exermsed a wise discre.

tion, if ho did 11ot allow a momentauy delay for the interests

-of justice. -The counsel was ab the nercy of the Judge, and,
in his difficulty, he applied to be allowed to withdraw- the

Cme
D/

1866.
- January 22,

Appesl No, 20

suit. This application was refused on the ground that Mr. ‘

Taylor appeared alone, and that a rule of the Bar had; not,
therefore, been  complied ‘with. - [Covcn, C. J.—I ‘do not
think the Judges hayve anything to do with a rule of the Bar,
or with Bar. eblquette ] There is notlnng to show that the
objection to Mr. Taylol qppnaung alone, - was raised by
_counsel on the other su]e
So¢8 ‘ ‘
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Janlfaﬁg o, ; The deeree was not submitted fo by the plaintiffs’ coun’sel,; -
Appeal No. 99, although it is so stated in the J udge’s notes. It could not -
have been under Sec. 110 of the Code that the decree was
made, because both the parties were present. The decree
says :—“This suit being this day called on for hearing and
final disposal, Mr. Taylor being counsel for the said plain-
tiffs, and Mr. Hayllar (for Mr. Howard\ counsel for the -

'defenda,nts Mr. Taylor applies for leave to withdraw the suit

and bring a fresh one, which application being refused, thls
Court doth order .and decree that this suit do. stand dis- -
‘missed.” The stiit should not have been per emptorily dealt ;
with ; as there was not- the slightest pretence that the
apphcamon for a commission was not a bond ﬁdc one, _I,'.»V
therefore, ask the Court to set aside the decree. o

-

ﬂ[ayi’ww, fo; the respondent, was 1nst;ructed to admlt the
'accmacy of the statements made by the_counsel for the -
appellants ; but contended that the respondenb should not :
“be saddled Wlth the- costs of.the appeal ' e

COUCH, C.d. “In thls case it Would appear, from the f'aots
_stated by Mr. Taylor and acquiesced in by Mr, Mayhew, that ;:
an application’ was made to the learned J udge in chambéfs
for-the issuing of a commission to England to take the evi-
-dence - of a material. witness in the case,"on which occasion’ .’
-an affidavit of one of the plaintiffs was produced ; but that{
the affidavit not being in Court when the motion was mhde -
Dby Mr. Taylor, the learned Judge refused the application on "
‘that 'ground. - If an- application had been made to me under g
“such mrcumstances, I should have postponed the case for'a
short time to allow the party to produce the affidavit, and I~
should not have considered myself justified in refusing the
apphcatlon on such aground. Ithink the learned Jndge dld;;
“not -exercise a wise discretion in refusmg the apphcatlo'l
Vbecause the afﬁdawt was not actually before him. . L

That hfwmg been done, Mr, Taylor: apphed for leave toif'ﬂ
Wlthara,w the -suit+ under the -circumstances. Supposmg i
even that the plamtlﬁ's had come into Comtunpl epcured and ; ,
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Wlthout an affidavit, T should have thought that i1 oughu in Jamlngg o
Justlce to grant the application to withdraw the suit, “subject Wg
‘to the penalty of costs, and not to debar them for ever from
recovermg any portion of their claim, which is a very- lar rge -

. on Vlewmg their conduct in the most unfavourable hght .

1 thlnk they ought to: have “been allowed to Wlthdraw the
suit.-

- The learned Judge refused' it for'a- reason which to my
-mind is quite insufficient,—that Mr. Taylor was the “sole
~counsel. There is no rule of law that a suitor may not be
* represented by one counsel.- It'is a matber between counsel
‘themselves, and it must rest between them and the public:

It does not appear that there’ was any legal- ground-whatever -
for the learned Judge’s refusal to allow the smt o be Wlth-

- drawn- ‘with leave to file & fresh onel

" Afterthe explanatlon g1ven, andr egardmg the > way in which

" the decree was drawn up, the Court sees no ground to sup-

‘pose that it was given with the consent of plaintiffs’ coun-

~ sel. The learned ‘counsel was in a helpless cond1t1on at the
* time—whether he submltted or nob, makes-no difference.

. The error arose from a pievmus proceedmg The learned
" Judge was _wrong in’ refusmo to postpone the canse -until
. the. wfﬁdelt could be ploduced and’ he Was also Wrong in

‘refusing leave to withdraw the suib. '

‘We, therefore, reverse.the demee andi 1emand the suit :
_ " each party to pay its own costs of the appeal the plaintiffs
to pay the costs of the motion on the’ 8th of September. -
WVESTROPP, J.—T quite concur.’

VAppea,l Wllowed. - -
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