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OM_/mal Suit, No 294 of 1865 Apjyeal Nb." 65. s

f PRA a1’ BO‘\IA’\IJI ’ Plamt@ﬁ cch Appellant,
: HORMASJI BARJORJI Dejemlcmt cmd Responden#

Right to appedl from decision of two Judges in Ormmal Civil Jums-*r
diction —Alteration introduced by Amended Lﬂtte:'s Patent ’

Where two Judges decxded a caselof Ongmal Civil Junsdxepxor;, under
the Original Letters Patent; but the decreg was sealed and the -appeal
pxefexred after the Amended Letters. Patent had come into operatmn e

Held th'\t the right of appeal to the ngh Comt~—csmntuted 50 as t0§~
hear an appeal ﬁom two Judges~—which existed in-such a case, under
Sec. 14 of the old Chartter, was taken away by -Sec. 15 of the new Charter;

“as there was no reservation therein that parties shéuld retain any right of -
appéal, which existed before its publication, in respect of suits then
pending, of Juduments given, or of decrees made; but noﬁ e‘iecuted

A right of action is n_ot ta.keu away by & change in the law, unlessvby
Cexpress enactment; but in the'case of meré procedure, unless something
" is said to the contrary, the new.law, where its language is general in its -
: terms, applies without reference to thé {ormer law or pracedure. )

i

-k

‘«'THIS was an Appeal from the &ecmon of Slr M R. SAUSSE : AiSi(;t .
C.J., and Sir Josupit AR‘\TOULD, J., who gave judgment Kﬁ?eﬁgm

'for the defendemt on ’ohe 7th of June 1865 in the Original .

Suit (No 294 of 1865), whzch was brought. to try the

- plaintiff’s right to the possessmn of property ; in Bombay of

. the value of Rs. 50,0005 and the prehmmary questmn tobe

now decided by the 'Appealj.Courti (consisting of Sir R.

. Covem, C.J., Newrox and Sareewt, JJ.,) was whether, the

. Amended Letters Patent of Decémber 1865 having comie

“into operation before the sealing of the decree in the (

original suit, the ngh Court had jurisdiction to hear an e

appeal in accordance with the practice as regulated by the

old Letters Patent, W];uch were in force when the suif was 2

' heard and decided,

P@got for the appellant contended that it could not have
been the intention of the Legxslature to ‘cut off the rlght of D
0 C 7 L :
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appeal which perties’enjoyed, at the time when thé Amended
Letters Patent were published, in respect of suits disposed
of before the date of their publication. If Sec. 15 of the
new. Charter were to be read with that strictness which
would prevent the plaintiff from appealing to this Court, °

the same words would take away all appeals of the same.

kind- pending but not yet heard; as there was no saving -
with respect to them, The fact that there was no saving -
clause on the snbject favoured a more liberal construction

of the Charter; and  presented an argument that the
Legislature did not intend to interfere with the right to
‘bring an appeal, or to hear an appeal already brought,
“under the old Charter. '

" Green for the respondent.—The only section of the new
Oharter which gives an appeal in a case like the present is,
in its plain and unmistakeable language, awmnqt the foxm af
-appeal here contended f01

Coucw, C. J. < Tn this case, which is an appeal agamst &
“decree made by the late Chief Justice and Sir Joseph
Arnould,—a decree which was sealed in May 1866, after -
the present Letters Patent constituting the High Courk

~were published and had come into operation,—the question. -

4s, whether the appellant has a'right to appeal to the High- :

 Cotirty by which is meant a Court of Appeal of the High

Court constititted so as to hear an appeal from two’ Judge/s,,‘ '
under the practice which was regulated by the old Letters .-

" Patent; or whether thai right of appeal is taken awa;y‘bj

thenew Letters Patent, and the only appeal which the party

~now has is an appeal to the Privy Council : so that in a case

-,vyi‘where the amount wasunder the appealable ‘value in regard'
B to appeals ‘to the Privy Council (which, however, is not the :

“‘case here) there would be.no appeal whatever.

,’ i Now, thls, as was stated by the 1earned counsel for the

gappellant isa quesmon of procedure "A new Charter has, in -

A ST

“respect of a,ppeals, substituted a d1ﬁ'e1ent prooedure for the ‘
procedure under the old Chalter and it ds- lmportant to
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consider that ‘such is the real natore of the question.. “In . Is6s.

. . e o1 A 2.
construing a Charter of thiskind the Court should, I think, Appzflu& 6.

be guided by the rules and principles upon which Acts of

-

Parliament are construed: and we. have not been favoured}'
by the learned counsel with any 7 decisions of the Cotirts:

with' regard to the mode 1n whlch Acts’ of Péﬂﬁmenﬁ regu ‘b
'latmg procedure outrht to be consurued nor has. any ca%e; '

s

; whatever been clted £0 us in reference ‘co the sub;ect T

" But the rule is very clearly stated in W’o’zght y.;_ﬂcole::(a)

in which there was disclosed what might. be deséribéd'as a
" case of hardship—swhat might possibly be as well entitled
as the present case to be described by the learned counsel
‘as involving an injustice if the appellant were not allowed
an intermediate appeal from" two Judges of - this Comb to
three & udges, before- gomg to the vay Councﬂ

In the case ref'eued to the quﬂstlon was this A palty had

commenced an action before “the Common Law Procedure
Act came into operation, and was entitled if he succeeded in
that action to recover his costs under ‘the then existing law
" but the Common Law Procedure Act enacted that when a -
plaintiff in an action for an alleged wrong recovered by the
_verdict of the jury less than £5, he should not be entltled
" to costs in case the JudO'e should certify that the: actlon
~ was not really brought to try a right;’ and a power was
thus vested in the Court, in regard to cases brought
before the Common Las Procedure Act came into operation,
to certify . that the plalntlﬁ' should not have his costs in
a certain event, althongh by the state of the law When he
brought his action he was entitled to have his costs, and
although he might have commenced proceedmgs in the full
expeotatlou that he Would have those costs if he succeeded.
The quéstibn before the-Courtin that case being, whether
“this provision was to have a 1etrospcotive offect, and was to
apply to actions brou0h’o before the passing of the Act, the .
_ Oourt held that 1t chd apply to such cases and Baron W lﬂe,

(a) 50 LawJ.; Exch. 40,



T2
. 1868.
August &

Appeal No, 65.

BOMBAY -HIGH: COURT REPORTS

“one of the J udges of the Court, states very clearly the prmcl-h
ples upon which that was held as follows :— The principle’ ; -
‘that seems to me to. be applicable to the case is this, that =
where you are dealing with a right of action, and an Act of -
Parliament passes, unless something express is contained in -
“ that Act, the right of action is not taken away ; but where
you are dealing with mere procedure, unless. something ‘is-

said to the contrary, and the lanfruage In its terms applies to 8

all actions whether before or after the Act, there, I think, the -
principle i that the Act does apply without reference to the :
former 1aW or procedme Now that that is the principle

'appeals from the cases that have been cited on both sides.”

» made i In any criminal trial) of one Judge of- the H1gh Court, "
- or of one Judge of any DlVlsmn Court and that an appeal" ;ﬁ
shall also lie to the H1g11 Court from the Judgment of two or wE

more Juddes of the ngh Court; or of such Dwxsmn Court, *
*wherever such Judges are equally- divided in oplmon and

" Judges of the Court at the time being, but that the right of

N OW, to apply that prmmple to the prcsent case : The 156}1‘
“section of the Charter says in express berms, and-in 1anguage '/
which admits.of no doubt whatevel as regards the suits to

which ‘it apphes, that an appeal shall lie to the High Court
from the judgment (not heing a sentence or order passed or:

do nob amount in number to a majority of the whole of the -

A »appeal from other judgments of Judges of the High Cour{:

. or of such D1v131on Court shall be to the Pr1vy Councﬂ

mtended to apply to all suits then pending in the High Oourt -

There is nothmg in thls sectxon to show that it was not{ :

and to-all judgments which had been given by Judges s1tt1ng : i
*in the ngh Court; or that it wasnot intended to apply to

. muits m which decrees had been made but had not heen exe-
~cnted.” So far from there ‘being anything in the Charter to -
iy shoW that it was not. intended to apply to decrees which had -

vaeen made before the Charter was ‘published; and that there s
*was to be any reservation in favour of those decrees, Sec 2

would appear to show that there was no such quenm?n o
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That sectlon says « that all proceedings commenced in - the Al}fgsf; o
said High Court prior to the date of the pabhcatlon of ’che W ,
Lietters . Patent shall be' continued and depend in the: said -
High Court, as if they had commenced in the said High .
Court after the date of such publication.”” . .T do nof say that
these words may not bear a more limited meaning, although
.it does not appear to me that they do; but the intention
iWOuld appear to have been not to make any reservation in
“favour of suits brought before the publication of these Tietters
Patent, or to provide that they should be continued in the
same way as they would have been continged before that
_time, and that the parties should have preserved to them any
right of appeal which then existed. The intention was that
ab the time the Letters Patent were pubhshed every suit
pending in the Court should be’ treated as if it had béen a
suit brought after the Letters Patent were published. And
certainly, applying the rule which T have stated, and which -
is laid down in the. passage I have read from’ the judgment
_of Baron Wzlda, and looking to these two sections of the--
Charter, I can see no ground for holding that thls decree iy -
not to be governed by the provisions.of the present Gharter,
~and that the party should be allowed such r1ght of appeal as
-he had under* the foxmer Charter

Tn the presénb ase Tie isieﬁtitlea,~if-he"%hinks fit, to appeal -
to the Privy Council; and I .do not see that there is any -
great hardship in holding that in the case of a judgment by .

“two Judges of this Court the party should be obliged to appeal -
to the Privy Council, w1thout being at hb°1 ty, in the first
~place, to bring the matter before three Judges of this Conrt—
for that would be the only eﬁ'ect of holding that he had got a
right of appeal to this Court. I .cannot say that in a case of
‘this kind it appears to me that there is any great hardshlp or
injustice suffered by the party ; nor do I see that even ina
_case where there was no right of appeal to the Privy Council
"he would have any good right to complain because, his case
having been heard and determined by two Judges of the
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Court Her Majesty, in constituting the High Court under

m the present Charter, had decided. that there should be mo -

rlghb of appeal.

It appears to me that what I'have stated was -the inten-
tion of the framers-of the Charter, and that we must deqide
in the present case that the -party has mo right of appeal

now to the High Court.
costs. '

‘The appeal must be dismissed with

NEWTON and SAFGENT J J y concurred

Appeal dzammsed

Attorney for'appellant 0. m, JCbb]l

+* Attorneysfor respondents C’levelano& and Pezle. .

NoTE.——The»éorrespc;nding sections df the two Charters are as follow :— -

8ge. 14.—And We do further ordain
that an appeal shall lie to the said
High Court of Judicature at Bombay
from the judgment, in all cases of ori-
ginal ‘civil jurisdietion, of ovne or
more Judges of the said High Court
-or of any DIVISIOD Court, pmsuant to
-Bection 18 of the said- recited Act;
.. Provided always that no'such appeal
* shall lie to the High Court as afore-
said from any such decision made by
a majority ‘of the full number of.
Judges of the said High Court, but
Lthat the vight of appeal in such
. “case shall be to Us, Our heirs or
- suceessors; "in; Our or their Privy
" Council, in manner hereinafter pro-
+-vided. —Lettem -Patent of 206tk
wJune 1862, -

Sec. 15.—And We do further ordain
that an appeal shall lie to the said -
High Court of Judicature at Bom-
bay from the judgment (not being "~
o sentence or order passed or made in

- any criminal trial) of one Judge of

" Division Coul’r
‘Judges are equa]lv divided in opinion;
. and do not wmount in number to a

" being ;

_ the said High Court, or of one Judge

of any Dulaion Comt pursuant -to’
Section 13 of the said recited Aect;
and that an appeal shall also lie to -
the said High Court from the Jjudg- -
ment, not bemw a sentence or order ..
as atoreeald of two or more  Judges
of the said, High Court, or of sueh”
\\he1ever ‘such -

majority of the whole of the Judges
of .the said High Court at the time
but that the ntrht of appeal
from other judgments of Judges of

- the said High Court or of such Divis

sion Court shall be to Us, Our heirs

" or suceessors, in Our. or their Privy -~

Counci], . as heremafter provided.—

" Letters Pr:tent of 28th Decembfr

1865.
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