" ORIGINAL CIVIL JURISDICTION. - T

~account books of a defendant are not liable to seizure oi'"sale.'

I have not had ax opportunity of fully-consulting the other

- Judges sitting on the Original Side of the Court on the sub-

Ject ; but I have mentioned it to them, and have no reason to

suppose that they entertain a different opinion. Tt is desir- -
able that the Sheriff should henoeforth refrain from ’mkmg ‘

books of account in executlon.

Original Sit, No. 372 of 1866 ; Appeal, No. 8.
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Tur Gurara’t Travivg Comeany (Linaren). Appellants..

Trrxaxst’ Venst’ and others trading as _
Trikamji*Veljl and Company ......... Respondents.

&

- Indian Companies’ Aels of i857,ancl 1866—-Illeyal confract-—Repeal. o

- In a suit fited on the * 28th of April 1866, and brought by-a Joint Stock
Company, after registration, to recover damages for breach of a contract
‘made with the defﬂndf\nts before registration’s—

Heid (by Ceuck, C. J., and Arnould, J., aﬂirmmv on appeal the decree

of Sargent, J.) that the contract -was xllegal under Sec, 2 of Act XIX. of .

1857, and that the plamtlﬂs could.not sue upon it. . g
“Whers the law is altered ‘while a suit is pending; the law-as it existed
~ when the action was commenced wmust decide the’ rights of the parties
_unless the Legislature, by the language used, shew a clea1 mtentlon to
vmy the mutual refations of such pames ]
£ e st :
HE Orm’mfml Smt (No. 872 of 1866) was brought by the
Official Liquidators of the Géjarht Trading Co., lately

carrymo- on business at Ahmedabdd and also in Bombay,

but now under liquidation, by an order made by the District
Court at Ahmedab4d and filed in the High Court (a); and
was heard by Sir Charles SargrwT, sitting in a Division Court
on the 5th, 8th, and 9th of October 1866.

The plaintiffs sought to recover from ’ohe defendants the
sum of Rs. 48,400, with interest thereon at 9 per cent. from
the 1st of July 1865,.in specific performance of an agree-
ment in writing made between the plaintiffs and the defend-
auts on the 18th of March 1865, for the‘pﬁrchase and sale of

~ashare in the Bombay Reclamation Co., Limited, which the

(d)kiAnte,p. 2. -

1866.
Oct. 5, 8,9,
Nov. 27.

0.5, No. 972

. of 1866,
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6”15166 o plamtlﬁ's were ready and wﬂhng to deliver, but Whlch the

Nov’gy’ defendants had refused to "accept. And the plaint was
0—-52;?;%6?72 amended, at the trial, by praying for damages m ‘the evenb
' of specific performance not being granted. Co

" Sir Charles Sageunr, on the 27th of November, gave
judgment for the defendants with costs, on the ground that
the plaintiffs could not sue upon the contract in the plaint-
mentioned, as the same was void by reason of its havmg
“been entered into before the plaintiffs’ Company was regis-

- tered and at'a time when it was an illegal association. -

Appeal No.gs,® The grounds 'of objection taken to the decree on ‘appesdl
were as follows :—(1) That the contract in the plaint men-
tioned was not a void or illegal one; (2) that the said con- .
tract was not rendered invalid by Sec 2 of Act XIX. of 1857'
“of the Lemslatwe Councﬂ of Indxa, and was not made in
contravention of that or any other Act; (3) that the sa1d:
contract was. onge upon ‘which the plamtlffs were ent1tled to
sue; (4) that the said decree was against the weight of the
ewdence‘ (5). that the said decree was contrary  to law, K
~ equity, Justme and rlghb (6) that the J udtre ought to have -
found all the issues-in favour of the plamfaﬁ's with costs. :

. 1867 - The appeal was heard before Couca, C. J., and ABNOULD,;J o
; January 18 The Advocate General (Hon’ble L. H, Bmle ) and Howard’, -
for the appellants -

Scoble, McCullock and Graen for the respondonts

_ The followmg authorities were cited in' the course of’ the N
' argument +—Cope v. Rowlcmcls (b); Foster v. Bates (c); Lcmg{ '
ton v, Hughes (dy; Sturtees v. L’lleson (e); RB.v. McKénzie
( f), R V. Denton (g) 3 B parte Grisewood and Simith (hy; -
1 Lmdley on Parbnershlp, 149 ; Khatdo Ladhé v. The Bom-.
bay I’eclamrmon C’o '3 Act XIX of 1857 and Act X, of 1866.
‘ : Cur, culv fuult

COUGH O I —«In thlS case we expressed our opmlon, -
the course of the argument, that we consuiered the learned
Judge was right in dec1dmg, upon the constructwn of Sec.

B 2M.&W.149. () 12M.&W.226.  (d)1M.&S. 595,
(&) 9B.&C. 750. - (f) R.&R.429. (g)18Q: B. 761,
(#) 28 LawJ.,N. 8., Ch. 769, o

i ebruary 21"
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2 of Act- \IX of 1857 that -the contract Was illegal and

‘ that the phmtlffs conld not sue upon it ; and the point which

; remamed to be cons1dered——and Wlnch Mr .Howard ralsed
on the part of the appellant—-—was that Act XIX.: of 1807
had been repealed by Act X. of 1866 (the Indlan Companles
Act) )

- Now, it appears that the plaint in’ thls smb VV&S ﬁled on

the 28th of April 1866, and Act. X. of 1866 came into opem-:

tion on the Ist of 1 May; and therefore, at the time of the .
’ commencement of the suit, Act XIX. of 185'7 was. the Act
which was in force. And I am of opinion, in “accordance

_with  the )udgmenb of the Court of Queen’s ‘Bench, i’

Hitcheoek v, Way.(s) that where the law is altered ‘while an_
action is pending, the law as it.existed. when the . action
was commenced must demde the rlghts of the parmes unless

-the Lugxslature, by the 1an0’11ade used, shew a cIear mten-
tion to vary the mutnal relations of such pa,rtles

. In the present case, Act X. of 1866 in Sec. 220, far from

showmg any ’ ‘clear mtentmn to vary the mutual relatlon of

47 )

1867.
February 21,

Appeal No. &8

the parties under’ the prewous IaW, 1ndlcates an intention -

. that the rela’mon should be pleselved because,—-——w1thout
 going to the extent of saymg that the rlght which the party
hag to defend hlmself n a suit brought upon the contract,
on the” ground thmt it was illegal,is & right or privilege
‘acquired under the’ repealed Act,—the" introduction of that
provision by the TLegislature, inrepealing’ ﬂle former Act,
shews an intention that the relation of the. partles should

“be preserved. . A
We think, ther efore, that nothbhstandmg Act XIX of 1857
has been repealed, the rights of the parties in this suit must
be governed by it; and consequently that the point, which
_was very ingeniously and ably raised by Mr. Howmd fails,
Then the other question which remained to be considered
was, Wherther——a's we were asked to do by the learned
'»Advocmte General—we should enable the parties, now that
 the law has been altered to avail themselves of that al’cera,mon
and gwe 1emre to Wlthd];aw the suit and to bung a fresh one,

(z)GA & E. 943.
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‘thyo Act.”?
- contract,” or. to. insist upon the illegality of tho trans-
-action, which would: seem to come within the word ¢ right.”

BOMBAY HIGHYCOURT REPORTS.

In considering whether we ought to do this, it 'is im-
portant to observe what appears to have been the intention
of the Legislature when it repealed Act XIX. of 1857;
and T am not at all certain that if the question weve raised
in a new suit, I should not core to the conclusion (and I 1
believe my learned brother concurs in what I say) that the
case came within' the words ¢ right or privilege acquired by
It is & right to resist the performance of the

At all events it is so exceedingly doubtful whether that would

“not be so—and the intention of the Legislature appearing

to be not to interfere With‘ the status of the parties un&nr

‘the former law—that T think we should not be acting pro~

perly if we allowed a fresh suit to be brought for the pur- :

pose of raising that question, the result of which, to say the
least would "probably: be in favour of the defendants.

" I am, therefore, of opinion that the decree of the Court"i

below must be confirmed with costs. ”
ARNOULD J.:—TI entirely concur in ever Jr respect.

Decreoe affivmed with costs.

Attorney for plamhﬁ"s : 0. Tyabji, . : L

* Attorneys for defendants : Kelly. & Co. o o s

1N64T}é:.~—-’1’he following sections of the Acts are material :—

-Sec. 2.—Notmorg than twenty per- -
sons shall, after the first. day of
Januaxy 1808 carry on in partner-

Sec. 219, —After the commencement,
of this Aet there shall be repealed the
. several Acts specified in the third

ship, in-any parl of the territories -in
the possession and under the Govern-
ment of the Bast India Company,

any’ trade or business having gain,

for ifs object,. unless they are regis-
tered as a Company under this Act,

-.or are anthorised- 8o to carry on bu-

siness by.an Act of Pacliament, or by
Royal Charter or Letters Patent,

. or- by an Act of the Governor General
:of India ‘in Council;

and if auny
persons carry on business in partuner-
ship eontrary to this provision, every

“person. so acting shall be severally

liable for the payment of the whole
debts of the partnership, and may be
sued for the same without the joinder

_in the action or suit of any other
.members of the partnership. ~Act

XIX.of 1857, ..

. any  Acts

_ repealed :
~ vilege acquired or. liability ‘incurred
“'under any “Act  hereby repealed: .

8chedule hereto.
Sec., 220.,—No r€peal hereby enact-

" ed shall affect—

(1.) Anything duly done undey
hereby repealed: (2.)-
The ineorporation of any Company "
registered . under any Act hereby
(3.)  Any right or pri--

(4.) “Any " penalty, ‘fo}‘feiture,’ or .
vther punishment incurred in respect

- of any offence against any Act heveby -~

repealed:  (5.) Table B "in . the

Schedule annexed to Act. No, XIX.

1857 or. any part thereof, 'so far’as:
the same applies to. any Company,.
exigting at the time of the commence- .
ment of this Act.—Aet X. of 1866,
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