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Suit No. 275 of 1865,

e FINaNCIAL Asso0ravioN or INpra anp Crrxa (Liviren)

V.
PraNIIVANDA'S Harar vaNDA'S and BHAGVA'NDA'S
PURSHOTAMDA R

[Brrore Tue Srrrive Junes I8 CHAMBERS.]

Act XXVII. of 1865—8tay of proceedzngs—-Emecutwn qfdecrees——~
Ladws—-Pmctzce——EquztabZe mortgage.

An order, made under Act XXVIIL. of 1865 for the winding up of the,

estate of a trader, not only stays the further prosecution oﬁ suits, &ec.,

against him, but also prevents the completion of an execution against his -

immoveable or ordinary.moveable property, if such execution have not
been consummated by seizure and sale before the filing in court of the
Tesolutions passed at the meeting of creditors 5 unless the leave of the cowrt
be given to the execution creditor to proceed noththstandnm the wind-
ing-up order.

Such leave cught not to be given exeept upon special grounds
* Laches of the executlon ereditor’ will be an. obstacle to his obtaining
such leave.

Under the Imolvent Debtors’ Actb (1 & 2 Vie. e IIO—anhsh repealed
Act; 11 & 12 Vie. e. 21, India) the mere delivery of the writ of ﬁ Ja. to
the sheriff or his deputy for execution, bound the goods as against the
assiguees in insolvency, although there had been neither seizare nor sale
under the writ. The property in the goods passed to the assignees in

insolvency, subject to the right'of the execution creditor to have satisfaction
of his debt by sale.  Butin bankruptey the law.is ofherwise. The ex-
ecution must be levied by seizure and sale before the date of the fiat or
the filing of the petition for adjudication ; otherwise the execution ereditor
is entitled only to a rateable part of his debt with the other ereditors.

The practice of the High Court under the Civil Procedure Code on the
execution of decrees for money, either agamst immoveable or moveable

estate, has been, in the first Instance, to issue a writ of attachment and
subsequently, on its return by the sheriff duly executed, to issue a writ

directing a sale. The writ of fi. fa., which issned from the Supreme
Court, was an authority to the sheriff not only to seize, but also to sell
Sce. 250 of the Givil Proceduve Code -applies neither to executions
- against immoveabls property, nor to executions against debts due to the
defendant § and in order to give to third partiesfull opportunity of vindi-
cating their rights before sale, and also to give the defendant an op-
portunity of paying, it has not been usnal to’ issue process for attach.
ment and sale simultaneously, even against personal property, and it
would not seem to he pxoper to do 50, e\:cept under speeial circumstances.
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. SUMMONS had been obtamed on the 8th of September 1866
by the plaintiffs, calling upon the defendants and the

trustees (nnder Act XXVIIIL. of 1865) of the estate of the

defendant Prénjivandas Harjivandés, and also the trustees,

under the" same Act, of the estate of Bhagvandas Pursho-
tamdés to show cause why an order should not be made,
under Sec. 242 of the Civil Procedure Code, for the issuing
of a warrant of sale, authorizing the sheriffto sell certain im- -
moveable property belonging to the defendant Bhagvz’indés_

Purshotamdés, in satisfaction of Rs. 56,000, being the balance

. due_ to the plaintiffs under a decree for Rs. 78,296 and up-

September 24.

wards, obtained i in this cause by the plaintiffs, agamst both
the defendants, on the 4th of August 1865..

M, Peile (Messrs. Cleveland & Peile) attended this é[ay'
on behalf of the trustees of the estate of Bhagvandds
Purshotamdas to show cause.

Mr. Bishop (Messrs Acland Prentis & B1shop) for the

-plammffs supported the summouns.

. The Sxttmg Judge tooL t1me to cons1der s decision.

VVESTROPP J. ———The questmn raised on the Sth section of
Act XXVIII. of 1865 is of considerable importance. | The
preceding section enacts that & winding-up order, made -
nnder the Act, shall relate back to, and take effect from, -
the filing in court of the resolutions which have been-
carried at the meeting of creditors. That provision, and
the peculiar language of the 8th- section, tend strongly to

‘show, that the policy of the Act is, to a-great extent, simi-

lar to -that of the present Bankruptey ~Acts in England :

‘Stat 12 & 18 Vic. ¢. 106, Secs. 188, 184 (1849) ; Stat. 24 &
25 Vic. 0,184, Secs. 78,103 (1861). . In Hulton v. Oooper (a) it

was held that, under the 184th section of Stat. 12 & 18 Vic. c.
106, a credltor, who has obtained Judgment in an adverse
action against a bankrupt and has issued a fi. Fa thereon,
and sold the goods, is not entitled to the proceeds unless :

,not only the se1zure,.but the sale also, takes place before the

date of the fiat, or filing of the petition for adjudication in
(4) -6 Exch. 159,
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_bankruptcy. The case of Woodland, v. Fuller (b) shows that qemgsgn o1,
- this was not so under the repealed Insolvent Debtors’ Act, 0.8 No, 275
1 & 2 Vie. ¢. 110. It was there ruled that the mere deli- of 1865, ",
~ very of the wrib of fi. fa. to the sheriff or his deputy for

execution, bound the goods as againét the assignees in
insolvency, although there had been neither seizure nor sale
" under the writ. The property. in the goods passed to the

assignees in msolvency ; but it ‘did so subject to the-right
of the execu’mon creditor to have satisfaction of his- debt by
sale. The same principle is involved in the decision recently
made in the first five of the suits brought agamst execu-
tion creditors by Mr. Gamble, under- the Indian Insolvent

Debtors’ Act (Stat. 11 & 12 Vic. ¢. 21), as assignee of Hunt
and Monnett’s estate (¢). Bub in bankruptcy the law is
- otherwise. . The right of the assigneés to the bankrupt’

property was regarded as dating »r tmé _facw from the act of
. bankruptey (d) ; and although that rule was considerably

modified by the repealed Stat. 2. & 3 Vic. c. 29, and also

by the present Statutes 12 & 13 Vie. c. 106, ‘and 24 & 25

Vie. ¢. 184—which, as. Cockburn, C.J. says in Hdwards v.
'Scmsbmoh (e), were passed to give some degree-of protec-
 tion to execution creditors agains acts of hankruptey——the

execution must be levied by seizure-and sale before the

date of the fiat or the filing of the petition for adjudication,
_otherwise the execution creditor is entitléd only to a rateable

part of his debt with the other creditors : Hutton v. Coopeo 3

O’Bmen . Brodie ( f) ,

- The demslon of the present Chief Justlce, in Motéram Dél-
patmm v. The Gujmat Trading Company, Limited (q), turned
upon the 72nd section of Act XIX. of 1857, which provides
" that “ after the date of the order or decree for winding up
the Company, all suits and actions against the Company shall,
if the Court so orders, be stayed.” The Chief Justice held
that, as that decree had been parﬂy exeéutedby the'attachment
() 11 A. & . 859. (¢) 2 Bom. H. C. Rep. 150. ) Cooper v. Chitty,
and the-Cases mted in the Notes to it, 1 Smith L. C. 220.
(0) 9 Jur. N.8.537.(f) 12 Jur. N. 8. 527, (g) 4ntep. 20. -
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Sm“elnslgeﬁ; 04 of property of the defendants, although there had not been a -
O o 975 sale, there was no longer a suit or action to be stayed within’
of 1863.  the meaning of that section ; and he referred to a dictum of.
EKnight Bruce, L. J., in Bz parte Parry, in ve the Great Shipv‘

Company, Limited (h) upon Sec. 201 of the Compames Act

of 1862 in England.-

The sectlon (201) of the English Comp'mies Act of 1‘86)2
‘commented upon by nght Bruce, Ld., and also the 85th
and 197th sections of that statute, apply to the staying -
of actions, suits or proceedings before the making of an
order for winding up the company. All that those sections
provideis, that the court may stay actions, suits, and pro-
ceedings if it thinks fit. But the 87th section, which applies

- to a stay afteq the making of a W1nd1nm-up order, unlike
those sections, or Sec. 72 of Act XIX, of 1857, imposes a
direct bar. Tt runs thus:“ When an order has been made
for wmdmg up a Company under this Act, no suit, action or
other proceeding shall be,ploceeded with or commenced
‘against the Company, except with the leave of the Court, and -
subject to such terms as the Court may impose.” The 108th
section of the Indian Companies’ Act of 1866 is, omitting
the word “ action,” in precisely the same terms. The 212th
section of that Act, protecting contributories of a company
registered under Part VII, of ‘the Act, follows‘thevlanguage
of the 108th section. The 211th section more mearly -
resembles the 85th, 197th, and 201st sections of the English
Companies’ Act of 1866, and, like them, relates only to a stay
before the making of the winding-up order. It is unneces-
sary now fo give any opinion as to whether the same rule
of construction should be applied to the 108th and 212th
sections of the Indian Companies’ Act of 1866, as K night
- Bruce, L.J., seemed disposed to give to the 201st section
of the Enghsh Companies’ Act of 1862, and as Couch,

- C.J., gave to the 72nd section of -Act XIX.‘ of 1857, T -
have menfioned the 108th and 212th sections (which are
themselves less favourable to execution crediters than Sec. .
72 of Act XIX of' 1857 and Sec 201 of the: Compames Act

(#) 33 Law. J., N. S, Ch, 245.
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of 1862) for the purpose of compfmson with Sec. 8-of Act
XXVIIL. of 1865, and of showing that it goes fal beyond
them, and accordingly that my decision will conflict neither
with the dictum of Knight Bruce, 1.J., as to Sec. 201 of the
"Companies’ Act of 1862, nor with the decision of the- Chlef
Justice on Sec. 72 of Act XIX. of 1857.

Before quoting Sec..8 of Act XXVIIL. of 1865 T shall
refer to the Indian Insolvent Debtors’ Act, 11 & 12 Vic. c.

21. Tts 49th section enacts that if, after the filing of any.
insolvent’s. schedule and before he obtain his discharge,

““ any suib or action shall be pending against the insolvent,
his heirs, &e. &ec., or any execution or process shall be issued
out or issued from any of the said courts, or be enforced

against such insolvent, his heirs, &c., for or-in respect of any-

debt, &c., admitted in the scheduie of the insolvent, or dis-
pu‘bed as to amount only, the said Court in which such action
or suit shall be pending, or from wlnch such execution or
process as aforesaid shall issue; on proof to its satisfaction

that such action or suit, execution or process is in respect of

~ the debt or demand aforesaid, may stay the proceedings in
such suit or action, so far as the same respects. the said debt
- or demand, until further order of the said Court, and may set
aside or suspend such execution or process, so'far as the same
respects the said debt or demand, until further order of the
said Court,” &c. In one point that enactment falls short of
Secs. 108 and 212 of the Indian Companies’ Act of 1866;
and. Sec. 87 of the English Companies’ Act of 1862. It
does not declare, as they did, that suits and proceedings
shall be stayed, but like Secs. 85, 197, and 201 of the
English Companies’ Act of 1862 and Sec. 211 of the Indian
Companies” Act of 1866, provides that the court, if apph"ed
to for that purpose, may stay them. In another point, how-
ever, it goes 'beyond all of those enactments ; it not oniy
contemplates, as they did, the stay of actions or suits, but.
also of ¢ execution or other process.” =

Sec. 8 of Act. XXVIIL. of 1865 is as follows :— After the
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date of such order (the Wmdmg -up order) all suits or leual '

proceedmgs of Whatevel kmé[ 1n 1espect of such trader’s
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1866. civil liébilities, shall be stayed, and no execution, attachment,
. %% or other process against such trader’s property in respect.of
ot 1865 - apy debt, and no process against his person in respect of
any debt, other than such procéss by writ or warrant as may
be had against a debtor about to depart out of the jurisdiction
of the Court, shall be available to any creditor or claimant
without leave of the Court.” That section, in providing that
the winding-up order shall of itselfropera-ﬁe.as a stay of suits,
" &c., and ﬁnpbse a bar upon them; 'compfiseé' the strong point
‘of Secs. 108 and 212 of the Indian Companies’ Act of 1866
“and of Sec. 87 of the English Companies’ Act of 1862;
and by specifying execution, attachment or othér process,
comprises also the strong point of Sec. 49 of the Indian
Insolvent Debtors’ Act [11 & 12 Vie. c. 21], and thus
~ takes. the present case out of the reasoning which guided
nght Bruce, L.J., and Oouch, C.J., in the cases before :
them already mentioned. The very strong and peculiar
language of Sec. 8, combined with Sec. 7, -which, on the -
making of the winding-up order, vested ““all the moveable.

" and immoveable estate and effects” of the trader «and
debts due to him,” &c., in the trustees, and declared that.
“ such- order, when so made, shall, by virtue of this Act;
relate back to, and take effect from, the filing of the said
Resolution's.(foi' winding up the estate, &c.) in Court as
aforesaid, and shall ingtantly and without any conveyance or’
‘assignment vest all the moveable and immoveable estate and
effects as aforesaid of such trader in the said trustees,” clearly. -
"indicste that the policy of Act XXVIIIL. of 1865 is analo--
" gous-to that of the Bankruptcy Acts, so far as they regard -
: personaﬂ estate ; and that, as regards immoveable (real)
“property, Act XXVIII of 1865 goes beyond those Acts, *
‘because it, makes ho distinction between ekecutions against
‘immoveable property and ' executions against moveable pro-

t perty, as Sec. 133 of the Stat.’12 & 13 Vie. ¢. 106 has done in.
England. That statute treats execution agamst the lands”
“and tenements of a- bankrupt as perfected by seizure only,
whereas it required seizure and sale to’ perfect- execu‘mon as’
against. his goods and chattels. The ‘reason, however, for
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that distinction in England is manifest. Execution agamst 1865.
: September 24,
the freehold or copyhold lands and tenements of a debtor 5 5o 275
did net exist at Common Law, and can only be had- by of 1865
seizure under a writ of elegit, by virtue, so far as regards
freeholds, of the Statute of Westminster the 2nd (13, Edw.
1) c. 18, Stat. 29 Car. 2, c. 8, Sec. 10 and Stat. 1 & 2 Vic.
¢. 110, Sec. 11; ‘and, so far as regards/copyholdé; of the last
 mentioned statute ; and cannot be had by sale. Accordingly; X
~ the Bankruptcy Consolidation Act (12 & 18 Vie. c. 106) was -
moulded to meet that state of the law as to the execution of -
judgments against real estate in En’gland. But in the three
Presidency towns of India the charters. of ‘the Supreme
Courts sanctioned the sale, under & writ of fi. fa., of the real
_as well as of the personal property of the debtor; and so does
_the Civil Procednre Code under its process in all parts of -
_India to which it has been extended., Herce Act XXVIIL.
-of 1865 has made no distinction whatever between executions
“against immoveable and executions against moveable pro-
~ perty ; and if executions in cither case be not completed as
well by sale as by seizure, they are stayed by Sec. 8.

It should IMOTeover, be especially noted, that. the languacre
" of that section is not simply that execntion, attachment, or
“other process shall not be 1ssuable,‘but that it shall not be

- 4¢ gyailable” to the execution creditor vagainsit the property
of the trader. The practice of this court under the. Civil

" Procedure Code on the execution of decrees for money,

_ either aomnst immoveable or moveable estate, has been, in
the first instance, to issue a writ of attachment, and subse-
quently, on its return by the sheriff duly executed, to issue

. a wrib du'ectmg a sale. 1, theresfore\J becomes necessary for
the execution creditor to come again to the court, after the
attachme_nt, and to apply for the aid of its process to compel
a sale. This was not so in the Supreme Court. - The writ

of fi. fa., which issued from that court, was an authorlty

“to the sheriff not only to seize;-but also to sell. - The 250th
section of the Civil Procedure Code enacts that  the usual-

- process for attachment and sale, when the -property. to be-

“attached consists of goods, chatbels, or other personal estate,
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- other than debts, may be issued either succekswely or

simultaneously, as the Couxt directing the sale may, in cach
instance, think proper.” That section applies neither to
executions -against immoveable property, nor to executions
against debts due to the defendant. And in order to give
third parties, whose property may -have been wrongfully
taken in execution, as that of the defendant, full opportunity

of vindicating their rights before sale; and also to give the

- defendant an opportunity of paying, it has not been usual to

issue process for attachment and sale simultaneously, even
against personal property, and it would not seem to be
proper to do so, except under special circumstances. “As to
execution against debts, it will be useful to refer to some of -
the English cases, in which a conflict has arisen between N

- . orders made under what are styled the garnishee clauses in

the Common Law Procedure Act of 1854 (Secs. 60 to 65)

~and the Bankruptcy Acts. Holmes v. Tutton (5) decided that

from the time of the service of the order, attachmw the debts

~ due to the defendant, it binds those debts in the hands of ~
-the garnishee (the debtor to the- defendant), but subject to

the operation of the Bankrupt Law Consolidation Act, 1849, -

“which, so far as it is unrepealed, must be treated as incor-

pora,té(l with the Act of 1861 ; and, therefore, if the defendant
become bankrupt -before the debt is paid under the order, -
the debt passés to the assignees, and the attachment failss .
Tilbury v. Brown (j) decides that the bankruptcy of the
defendant, after an order for payment, under Sec. 63 of the.

- Common Law Procedure Act of 1854, has been served on the

garnishes, but before actual payment, in effect discharges
the order. In'the recent case of Wood v. Dunn (k), decided

in November 1865 it was held that it -is no answer to .

an action, by trustees of a deed under Secs. 192 and 197
of the Stat. 24 & 25 Vic. ¢. 134 (Bankruptey Act 1861),
for.a debt due to the insolvent trader that the debtor; to
avoid execution under a garnishee order, has paid the debt

* to the judgment creditor, in obedience to the brdei‘,nafterk

registration of the deed, and with notice of ib.* The court,

()5 E.&B.65; 24 Law J.,N. S., Q. B. 346.
(j) 30 Law J;, N. S, Q. B. 46. (k) Law Rep. 1, Q. B, 77
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" wmoveover, seemed to think that the payment would have

afforded no defence even if made without notice. Mr, Jus-

the Bankruptcy Act, and they operate on the order absolute
just as in the case of an order nisi,” Mr. Justice Lush. said

that it “ must be taken as settled law that if the bankruptey

* intervenes at any time before the garnishee has paid over
- tlie money, the attachment -must lapse, and the judgment

- g¢reditor must come in with the other creditors and take hfs.,

share of the assets. By the 197th section of the Baikruptey
Act, 1861, the registration of a deed for the benefit of credi-
tors is equivalent to a bankr uptcy, and the tr ustees have all
the rights of créditors’ assignees in bankruptey. The pleeu
to be a good plea, in my judgment, ought to show that the
payment was made under the garnishee order prior to the
" registration of the deed,—that is, before that which is equi-
* valent to a bankruptey. It has been contended that payment
after the registration. of the deed, but w1thout notice of it,
wounld be good. As ab present advised I cannot assent to

.. 1866.
September 24,

0. 8. No.-275
tice Mellor said, “ We must give effect to the provisions of -

of 1865,

that proposmon Although the present case is an’ attach- -

ment of immoveable property, and mnot of.a debt due to

either of the defendants, yeb garmshee cases being of daily ‘

occurrence here before the Sitting J udge, and as the Enghsh
garnishee cases very clearly illustrate the policy of the Bank--
_ruptey Acts, so strongly resembling that of Act XXVIIL
of 1865, it seemed des1rable to refer to those cases with some

partlcularlty

In the present base, the order for the attachment against -

certain immoveable property of the defendant Bhagvindds
Purshotamdés, situated in Marine Street and Apollo Street
~in the Fort of Bombay, was dated on the 15th of May last s
and the attachment under it *(by way.of prohibitory order,
- under Sec. 235 of the Civil Procedurs Code) was dated and
issued on the 18th of May, and executed on the 2nd of July
last. On the 28th of the same month an order was made
under Act XXVIIL. of 1865 to wind up-the estates of the
defendant Bhagvandds Purshotamdds and of his partner
- in trade, one Pmnywndap Talsidds, pmsuant to resolutions
och :
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agreed to ab a meeting of their creditors held on the 24th
of the same month, No sale hag yet been made under the
attachment of the -immoveable estate of the defendant
Bhagvédndds Purshotamdds. The Judge’s summons now
under consideration, dated on the 8th of September 1866, is
in the nature of an. order nist, calling on the defendants, . -
and the trustees of the estate of the defendant Bhagvindis

- Pursho,tamdé.svunder Act XXVIII, of 1865, and the trustees

of the estate of the other defendant Prinjivandds Hurji-
vandis unnder the same Act, (to wind up whose estate an .
order has been made on the 11th of August 1866) to show
cause why the immoveable property of Bhagvandas, which
has been attached, should not be sold, and the proceeds of
sale paid over to the plaintiffs. According to the construe-

tionwhich T place upon Secs. 7 and 8 of Act XX VIIT. of 1865,

the execution being imperfect, and no sale having been

‘made, the suit and all further execution, attachment, or

other process to enforce the decree, made in it, against the
property of the defendant Bhagvéndhs Purshotamdés are“
absolutely stayed by the order of the 28th of July 1866, whick

- order relates back to the 25th of July 1866, when the resolu- - '
* tions passed at the meeting of his creditors were filed in court. -

So, too, is all process against his' person, except a writ of
ne exeat Jurisdictione, on a sufficient case being shown for the
issue of such awrit. = The concluding part of the 8th section

~ empowers the court to remove the bar and to permit a plain-

tiff to proceed against the property or person of the trader.
But to give such leave in ordinary cases would frustrate

the just and equitable policy of the Act, which is the distri-

- bution of the assets of the trader amongst all-of his creditors

rateably without preference "of any one or I‘riore over the

“‘others. There should, therefore, be some special equity or
: ground shown in order to induce the court to. allow a cre~ -

; d1t0r to proceed agamst the p1 operty or person of the trader.

I have had an opportumty of consulting the Ch1ef Justlce »
and Sir J oseph Arnould as to the effect of a winding-up order
under Act XX VIIL. of 1865,and understand them fullyto con-
cur in the opinion, that such an order prevents the completion
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of an execution agamst 1mm0veable property or ordmary g JGo.
P

moveable property, if it has not been consummated by seizure G- & No 275

and sale before the filing- in court of the resolutions, unless

the leave of the court be given to the execution credltor k

to proceed ; and that such leave oyght not to be gwen
except under special circumstances. :

The remaining pomt is, whether any such specml circum-

stances exist in 'this case as ought to mduce the court to :

deviate from what should be its ordmaly rule.

This suit, broqght to recover a balance of Rs._'?B,OOO and

interest, due upon a joinb promissory note of the defendants,
dated the 9th of January 1865, for Rs. 1,50,000, payable

to the plaintiffs or their order on demand, was commenced ‘

upon the 81st of May 1865. .The consideration for the note
had been wholly received by the defendant Pranjivandds

Hurjivandhs, the defendant Bhagvéndés Purshotamdas,

although ostensibly and in point of law a principal, being in
truth a surety only. Préanjivandds Hurjivandas, previously

to the 1nst1tut10n of the suit, had, on the 10th of April 1865,

(a fact admitted on both s1des) deposited with the plam’olﬁ’s,

title-deeds to certain immoveable property belongmg to -

“him, as security for the debt. On the 8th of June 1865 he
presented a petition for the benefit of the Insolvent Debtors’
Act,  An order vesting his property in the Official Assignee
was made on that day. On the 29th pf' June 1865 he filed
his schedule, and subsequently, on one ‘or more occasidns,

amended it. His petition was dismissed on the 2nd of

October 1865, Subsequently, in the same month, the Bank of

Bombay, in a suit against him, attached the immoveable pro- -

perty of which he had deposited the title-deeds with the plain-
tiffs. ~ On the 6th of July 1865, the defendant Bhagvindas
Purshotamdds deposited with the plaintiffs; as security for his

liability on the promissory note, title-deeds of that pdrtion of

his immoveable property as to which. the present summons
has been issued, upon the terms contained in a letter of that
date addressed to him by the manager of the plaintiffs’ Asso«
" ¢iation, who thereby undertook that if the Association should
obtain a decree for the balance of Rs. 75,000 due to them

ember 24.

of 1865.
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" on the note, “éll'dué diligénqe shouvldv be used on the part of -

the Association to make available its lien on the property
of the .defendant Prénjivandds Hurjivandis by sale of the
property or otherwise as might appear competent, and out 3

© of “the proceeds to apply a sufficient part, or the whole,. =

towards payment of the amount of the decree, and. before it
shonld be put in force against the defendant Bhagvandds '
Purshotamdés or his property. The officiating manager, in
that. letter, stipulated, 1st, that -if the titles of the said
properties should not be ‘approved by the Association’s -

~ solicitors, or if a mortgage for Rs. 75,OOQ'Were‘not,executed ‘

by Bhagvandés to the Association, the undertaking should -

‘be of no avail; 2ndly, that if the Association were unable,

within four months, legally to dispose of the property of
Prénjivandas. Hurjivandds, or otherwise to make.it available

towards liguidation of the debt of Rs. 75,000, * the said

obhgatlon” should be of no avail, but the Association should
be at liberty to proceed agamst Bhagwndas and his -pro-

- pertles for the recovery of that debt, in such manner as they

mlght thmk ‘advisable.

A >point in dispute has been, whether the four mxon‘f;h]'as) :

'began to run from the date of the letter (Gth July 1865), o

the date of the making of the decree (Avgust 4th, 1860), or
of its bemg sealed (February 8th, 1866). In my view of the -
case it is not a very material question, but I am inclined

" to think that the sealing of the decree is the proper ter-
_minus from which the . time should run,. otherwise the de-
e ,fendaht Bhagvaindds would have ‘been completely at the
- merey of the plaintiffs. For them it has been argued that
. they have ‘used -all due d111gence=to make their lien on the

_property -of the first™ def fendant, which they regard as an
_equitable- mortgage, available for payment of the debt; but

“that by reason of his insolvency they were ‘prevented from -
o ndpmg any thing more than applying, as they did on the 18th

~ of August 1865, by letter to the Official Assignee, to concur. .

in a sale of that property, and that he nob having given his

_concurrence, they were helplesss When. M. Smith, _the
* plaintifl’ manager, on the 6th of July 1865, on behalf of the -
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\plmntlﬁ'%, undeltook to use all.due diligence to reahze the .

" amount of the debt out of the estate. of Pranyv'mdas

- Hurjivandas, he must have been fully aware -that. Pran-
_}lvandas had filed his petition in the Insolvent Court

‘ nearly a month before ; and ought, therefore, to have been

: tnen alive to any difficulties which that insolvency. might -
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occasion in proceedings to render the equitable mortgage of

that - defendant’s property effective. Mr. Smith must be
regarded as having given his undertaking, and Bhagvindds
" as having accepted- it, upon the assumption, that it was
perfectly possible, by due vigilance and activity, to procure

a sale of that property within the specified time. Otherwise,

the letter of the 6th.of July 1865 would have been nothing
save an unworthy stratagem to induce Bhagvén‘déﬁs to parb
with his title-deeds—a conclusion to which the court would

be most reluctant to come. These reasons and the refe’rence,/
in the letter itself to the expected‘decree' render it~ more .

probable that the four months were intended to run from the
.. time the decree was in a'condition When it ‘could be executed,

- than from the date of the letter. And it should not be over-

looked that there was mot any obligation on the.part of
s Bhagvindhs, a mere sui*ety, while the suit was yet pendihg,
and in anticipation of a decree; to deposit the title-deeds of
his own property to secure the debt of the principal debtor,
already secured as it was by a deposit of title-deeds by the
. latter. Bhagvhndds was, theréfore, perfectly entitled to
insist upon fair terms and a sincere observance of them.

There was nof, in my opinion, -any bond ﬁde’ effort on
the part of the plaintiffs to- carry out their undertdking
to use due diligence against the property of the principal
debtor. The letter of the 18th of August was an attempt
so faint as to be scarcely apprécia,ble. If they be right
in asserting that the four months began tg9 run from
- the date of the letter, the more -earnest diligence did it
behove them to use. They -might; immediétely on giving
“-the undeltamng of the 6th of July, have applied for leave
‘to amend their plaint, and might then have recast it by
© - setting forth ﬁhe alleged equitable mortgage to them by the
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defendant Prénjtvandas which had been made on the 10th
of April 1865, and have prayed a sale, or might have asked :
“leave to file a supplemental written statement, making that

‘case and asklng similar rehef and if the Official Agsignee

resisted them, ought to have" made him a party defendant.

, In fact, the power of the court, under the 49th section of

the Insolvent Debtors’ Act, was not invoked by the Official
Agsignee, and- the suit was not stayed. Noththstandmgr
the insolvency of the defendant Prinjivandés, the plain-

tiffs were allowed to proceed without mterruptlon to judg-

ment against both defendants, and accordingly obtained a
decree against them on the 4th of August 1865, two months
before the dismissal of his petition. They tarried for an-
other month,—that is to say, until the 5th of September,— v
before they lodged their bill of costs for taxation. No delay

occurred in the taxing office. The allocatur was signed for -
the costs on the 8th of September by the Taxing Master:

The plaintiffs had then, by most unnecessamly slow degrees, :

reached the stage at which they might have bhad their décree
formally drawn up, and sealed, and carried into execution:
However, what they did was to fold their hands and slum-
ber for nearly five months. On the 30th of January 1866
they appear to have awoke, and bespoke the decree in the
Prothonotary’s office. They received it thence, duly drawn
up and sealed, on the 8th of February 1866. From that d@y
to the present they have never attempted, by execution or -
otherwise, to enforce their claim against the immoveable-
property of the defendant Prénjivandis Hurjivandas. And
this is what they describe as a performdnce of their engage- _
ment to' use due diligence. While the plaintiffs were thus
wasting time, the petition of the defendant Prénjivandas was-
dismissed by the Insolvent Court on the 2nd of October
1865; and instead of being then ready with a decree, found-

“ed.on their equitable mortgage, for the sale of his immove-
" able property, or, (eyen if they had not, as they might
‘have, recoustituted their suit for that purpose) instead of

being ready with a common execution upon their money de.
cree, as they easily might have been, they allowed the Bank:’

- of Bombay to take the lead of them, and in October to
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- attach the same property of Prénjivandas Hmjlvandas, upon

“which the plaintiffs claim to. have .an equitable mortrrage

The pretence that his insolvency delayed thern is perfectly
idle. The court could not, and would not, have prevented
- any bond jide equitable mortgagee from takmg the neces-

sary steps' to enforce his securlty ewamst the Ofﬁcml
Assignee.
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The plaintiffs conéepd that as Bhagvéndds has not exe-

cuted in their favour a formal legal mortgage for Rs. 75,000,
as stipulated in the letter of the 6th of July 1865, he is not
entitled to the Lenefit of their promise to proceed in the first

instance against the property of the defendant Prénjivan-

dis. The defendant Bhagvindis, however, has sworn that
he was always ready to execute such a mortgage, and that a
draft of it was actually approved, on his behalf, by his soli-
citors. The plaintiffs, however, subsequently agreed that
* he should substitute for-it a mortgage which was to secure,
not only the Rs. 75,000, but also a fresh advance which they
were to make to him—an arrangewment which seems to me
to amount to a waiver, by the plaintiffs,.of the condition,

in the letter of the Gth of July 1865, as to the execution

- of the mortgage for Rs. 75,000. But, even assuming that

there was not’ any such waiver, the plaintiff must have .

been perfectly aware that the investigation of the title of the

additional property, which was to be associated in the new -

mortgage together with the property of which Bhagvandis

had alveady deposited with them -the title-deeds, was ‘a’

matter which must occupy time. Xven supposing that it
did oc.c_upye longer time than it ought to have done,
‘that delay—which occurred at an advanced stage of the
relation of the plaintiffs with Bhagvandas—could not excuse
. the previous failare of the plaintiffs to use any diligence
whatever in enforcing payment of the debb against the pro-
perty of the defendant Pranjivandds. The execution of the
mortgage Was nob a condition- precedent to the exhibition
of diligence by the plaintiffs in carrying out their part of the
arr angement of the 6th of July 1865.. They have been the

hrst to infringe the treaty into which they enterud with the
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defendant Bhaovwndas and cannot be allowed to compl.ml
that he has subsequenﬂy failed to pcxform the - condition

‘which - lay upon him. Their laches—whether the four

months are to be considered as running from the date of
the letter"((ith July 1865) or from the sealing of the decree
——has been so great and so inexcusable that they have no
grounds whatever for claiming the aid of the court in
removing the bar which, under Sec. 8 of Act XXVIIL. of
1865, the - winding-up order has imposed upon the com-
pletion of their exec\ufoidn.-

- I have dealt with this casc as a Yuestion of execution only,

‘of a dommon:money decree. T do not undertake to say, nor

am-1 now,célle'd upon to decide, whether the plaintiffs have
lost their lien, created by the deposit of title-deeds, on the
propérty of Bhagvandés, which they have seized under their
execution, and now seek to have sold—-—whether, in fact, their
laches has been so great as to dlsontltle them to relief s
equitable mortdarrees The duty which lies upon those who-
seek equity to show that they have done equity, and the
signal laches ,Sf the plainbiﬁ"s; equivalent, in my opinion, to

. something very like direct breach of contract—circum-:

stances which have weighed most powerfully with me on the

"-present occasion—will probably constitute serious difficulties E

“in obtaining any such relief. It should be borne in mind.

that the contest is not now between the plaintiffs and -
Bharrvandas, but is between . the plaintiffs and the. trustees_ -

of ]‘LLIS, estate, who represent all his creditors. In Jacobs v.
" Latour (1) Best, C.J., said, “ As between debtor and creditor '

the doctrme of lien is 80 equltable that it cannot he favoured

oo much bub as betwoen one class of creditors and another

there’is not the same reason for favour.” And in that spirit :

-the Bankmptoy Acts and Act XXVIIL of 1865 have been

penned. Jacobs v. Latour was a case in which a sunple lien -

~on goods, not a deposit by way of security for a loan, was :

held to be waived by their having been taken in execution

by the  party entitled to the lien. As to the difference be-.

() 5 Bing. 132, ~
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‘tween an ordinary lien and a deposit by way of security
for a loan, the remarks of Sir V. Qibbs, C.J., in Pothonier v.
Dawson (m) may be advzmtaweously consulted ; and, as to
how a lien may be lost, Weeks v. Goode (n).«

41

1866.
September 24,

0. 8. No. 275

- of 1865.

Tt is sufficient, however, ab present to allow the cause

shown against the summons praying a sale'in execution, and
to chschawa the attachment laid oun-the property of the
dofendant Bhagvindds Purshotamdhs mentioned in. that

summons. - : R

{m) Ho‘t’s N. P. Ca. 383, quoted in Legg v. Bvans, 6 M & W, 36. &
) (IZ)GC B,N. 8, 367,

B

- Note.—Wood v. Dunn, meutioned at page 32 in the above judgment,
has been since reversed in the Exchequer Chamber. Law Rep.2 Q. B.
73. That Court held that though the deed, in that case executed for the
benefit of creditors under.the Bankruptey Act of 1861, was, when regis-
tered, equivalent £6 an adjudicition of bankruptey, yet that -the payment
by the defendant (the garnishee) to the execution creditor made after
the registration of the deed must, on the true construction of the plea, be
regarded as having been so made by the garnishee, either without. notice |
of the deed, or, if with notice, under such circumstances that he was un-
able to get the order to pay sét aside before he was compelled to pay to

" save execution being actually levied ; and that in- either case the payment

was a protection to the garnishee as made under the order of a Court:of
competent authority.’ That decision of the Exchequer Chamber does not,

" however, in any respeet conflict with the: ruling of the Sitting Judge in

\

the case in the text. The Exchequer Chamber was- of ‘opinion that the
plaintiffs in Wood . Dunn (the assignees under the bankruptey deed) had
only mistaken their remedy in suing the gar mshee, and*trying to compel
him to pay again the debt, which he had already, under the circumstances
set forth in the plea, paid to the executivn creditor, and that they (the
assignees) ought to have brought their suit against the execution creditor,
who, when a bankruptey has supervened after the order to- the garnishee
to pay, but before he has paid, is precluded by the policy of the Bank-
ruptey Laws from retaining the money, if subsequently paid to him (the
execution ereditor) by the garnishee, as against the assignees, and is only
entitled to be paid rateably with the other creditors. It should.also be
carefully noted that the Exchequer Chamber- expressly declined to give
an opinion °° that it would be safe for a garnishee, having been served
with an ovder to pay, and afterwards, before payment, receiving notice of
a hankruptey or a'trust deed, after that to pay under the order- without
an immediate threat of execution, and without taking steps himself to get
the order set aside, or giving notice to the assignee informing him that he

{the garnishee) should pay, unless the assignee got the order set aside.”.

——DD.

och
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