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Sale of Shares fraud—-zllegal purpose—-Artwles of- Assoczatwn*:
: opttan ofshareholders—promzssmy note payable on demand-—Schedule A ‘

cl 10 of Stamp Act, No. X. of 1862, "= . - :

Ina suit hrought by a joint. stock: company in llqmdatlon waxnst &
former director of the company for Rs. 27,30,000,-:0n a promissory’. note,;

dated the Jst of March, and purporting to be.payable on -demand, but

‘with the words in peneil:  Due 4th June,” put on it the same day it was

signed, in accordance with an understanding betiveen _the defendant and
the other directors that they. would not press him .for payment before the
latter date, and.signed by.the defendant somie days after the day it bore
; date :~Held that a one-anna stamp was not sux’ﬁment nader Schedule A,
¢ 10 of Act, X: of 1862, : Sl -

“And, on the plaint being amended by c)axmmw for the puce of shales '

bargamed and sold to the defendant, but not: accepted by him’; and for
mouey- found to be dué on an account stated :—Held that the plaintiffs

could not recover, 1st, because no shares were really bargained and soldas.

the plaint slleged ; and what was done was, according to the intention and
understanding of tha parties, a mere form.gone through, for the purpose
“of deceiving the public, and making.it appear that 10, 000 shares had been

sold at a certain-price ;- and, Qndly, bﬂcau:ethe contxacts were made for :

“the purpose of defrauding other persons: - :

- Held, also, that the 9th clanse of the amcles of assocmtxon, plovuhno'
that the existing shareholders for the time being shonld have the option
of takmg and subscubmo for the shares in the additional capital, rateably
and in proportion io their’ respective shares in the existing capital of the

‘company, being imperative, and not merely directory, a devxatxon fmm 1t

could not be made unless thh the ass'mt of every s‘na\eholder

‘HIS was a suib on dﬁfendant’s promissory 1 note for Rs B
27,830,000, being the aggregate price of 10,000 newly

iésued sharesin the plaintifi’s company, alleged to have been
purcha%ed by the defendant at a public auction ; and also
(after amendment) for the ‘amount of the note and interest,
as the price of sha“es bargamed and sold to, but not accepted
by, the defendant ; and on an “account sta,ted -

. The case was hear-d by COUCH, B I 5 na vamon Comt
Howard and G eon. for the plaintiffs,
,S’coble and McC’uZloch for the defendant
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The facts (so far as matemal) are stated in the Judgment

- In-the course of the argument the following authorities e
weré cited :-;Reg.‘j.‘Justices of - Shropshire (a);: In ve The ™
‘British_Sugar Refining Co. (b); In re The Athenceurn Lifs -
TInsurance Society, Bichmond’s Case (c) ; -In‘re The Magdalena.
Steam Nuow. Co. (d) ; The Hull Flaz and Cotton Mill Co. v.

Wellesley (e); Bmgate V. Sho7 trzclge (f) Act XIX. of 1857

4

passim,
T o O'ur adu vult, A
Covucn, CJ g i;-j'l'he f)laint in this suit stated t_hat the plain-
tiffs caused to besold, by public auction, 12,500 shares, then

~‘newly issued, of the Eastern Financial Association (Limited) ;-

and the defendant’ at such sale became the purchaser" of :

10,000 of the said shares at different prices, amounting in

“the aggregate to Rs. 27,830,000, and on the terms that the

defendant was  to pay a deposut of Rs. 100 per share on the -

‘said shares at once, and the residue of the purchase-money

within tbv'ty days: that the defendant did not pay the de-:‘
posit or any part of the purchase money ; and to secure pay-. .

-ment of the purchase-money he, on the 1st of March 1865,

‘made his' promissory note dated on' that day, promising to -
pay to the plaintiffs on demand Rs.. 27,30,000: that pay- -

ment of that sum had baen duly demanded and the defend-~

: anb had not paid it.

The defendant put in & ertten statement in W}nch he‘.:
alleged that the sale by auction of the 12,500 shares was

-illegal and unauthorised by the articles of association of the- :

:j'_company that the sale was not mtended to be, nor was 1t

“a bond fide sale ; but was solely for the- purpose of rigging - i

‘t'he’market and unduly enhancing the price of shares in the -
company that the plaintiffs were not ready -and willing to

. dehver to him the 10,000 shares, or documents of title there-

:to that the promissory note sued upon-ought not to be. “

“received in ev1denco masmuch as 1t d1d not bear a sufﬁment

i stamp

() 8 A. & E. 173, “(4) 3 Kay & J. 408, (c) 4 qu P J' 305};:'
“(d) 29 Law J., N, S., Ch. 667, (e) 30 Law J;, N EX, 5.
’ ’ () SH.L.Ca297. [
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The smt came on for heanng on the 16th of August last

‘ V'and in order to raise the questionas to the. suﬁimency of the

fstamp, an issue was first recorded, whether the defendanu,,

: ma.de the promissory note mentmned in the plamt

'.[he note was produced and the s1gnature proved to be the

| defendant’s handwrltmg It bore date the: 1st of March .

11
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/1865, and had on it a stamp of one anna, and it purported to -

© be payable on demand, bub above the date wero in pencil the

words “ Due 4th June.”” The witness Who proved the de-
fendant’s signature said the pencil note was put on it by ons .

_of the plaintiffs’ clerks, and he hkad no-doubt it was put at

E - the time it was drawn ; and (the plaintiffs’ counsel not ob- :

‘ jecting to the admissibility of the‘evidence) he went: on to

" say, that it was understood that the witness, who was the
" manager of the Eastern Financial Assoclatlon, would not
press the defendant for payment until the time named in the
,v’p,encll memorandum, but that if he was in a position to pay
* before, he would do- so. That a letter v;fas ‘sent to the de-
- fendant by the authority of the liquidators of the company,
" acopy of which was, with the.consent of the plaintiffy’ coun-

~sol, put in_evidence instead of the orlgmal At the foot of -

. this letter, which was dated the 18bh of Decomber 1860 and

~addressed to the defendant and mgned by the. hqmdators o

(the company being then in the course of bemg wound up), -
“were the words Amount of your promissory note overdus .

~ from 4th June. 18657 A book of the pla,mtlﬂ's was also pro-
. duced, which, the witness said, was the book of local bills dis-
. counted, in twhich he said the entry relatmg to this ‘note
" ‘was ¢ term three months” and “ rate of discount,” bub no
~discount was charged. He further said, that the note was
signed some days after the date. That before it was signed
a resolution was passed by the directors granting time for its’
| payment That the pencil note was put the same day it was

 signed-—he should think the same day it was signed——andit
" was done in accordance with the understandmg between the .

dlrectors and the defendant

Upon ‘this ev1dence I was: of opn:uon thah tihl»a was. not a
note payable on dnmand and- beamng the date on Whlch it

‘
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Was made, and that under Act X, of 1862 bchedule A, Clause‘-
10, a one-anna stamp was 'not sufficient ; and the plaintiffs by

.- their-counsel deohmng to avail themselve% of Sec. xvir, of
“the Act and pay the penalty, the note was not put in evidence.

From this it followed that the first 1ssue wounld be. found f@x

the defendant

The plamtlﬂ's $hen- sought to. recover npon . the conuder-

‘ation for the note; and the following issues were framed

(the ﬁlainﬁ being, subsequently during the hearing, amended

. by inserting, af the request of the plaintitfs’ counsel, a claim

- for ’_cheiamount of the note and interest, as the price of"

- shares bargained and s0ld to the defendant, but not accepted

by him ; and -as money found to be due from the. defendant
to the ’ohmt ﬁ's, on an account stated) :—(2) whether the

'defenu ant purchas dvof the plwmtlﬁ's tho shares in the plaint
: menmoned on the terms. stated ; (8) whether the sale of the‘}

shares was ﬂleoal or nob. autLorlsed by the articles of - asso— :

-~ ciation of the plaintifty’ co*npmy 4) whetvmr the sale was ;

a bona ﬁzZe sale and not merely a coloumble one ;' (5) Whether:

_the plamtlﬂs were able to deliver the slmres in pursuance of’

: the contract ;- (6) whether the pl'unm{" s can now recover thel'
price of the s‘qaﬁ e, Pxoept by smno* on- the p1 omlssory note
-mﬂnmoned in: the mamt Do

- The case then *oceedﬂd ‘and e*ndence was given for thef
p g

pLamuﬂ“s, that a general meeting of the shareholders of - the .

,Eastern mencxal Association was held on the 929nd’ of :

Decemb 1864, at which a resolution was passed that the";

capltal should be doubled, and the defendant was appomted—“’
-a dnector, the  then divectors having previously. wnpomted
"h1m 'Thab adver tisements of the sale of 12,500 shares wero
"’1ssued That the s’de was 11eld and the defendant b1d at ity
“and it Was admitbed by his connsel that 10,000 shave bs were

knocked down to him, at the price mentioned the plamt

A They were sold in séparate lots. -That by, the conchmons of
- sale, pubhshed by the a,uotloreel a depos1t of Rs. 100 per.
.share was to be pmd and thedoalance at the end of:: thu-ty ,
”days from -the day of sale. That the defendant did not”
“pay o wdeposlt but some. of tL‘,“ other purchasers d1d_.j,.The;



defendant was appointed by the directOré to bé'é}iiré'ctb‘i' on
“the 24th of October, in the place of a director who res1gned
~‘and he had been’ acting along W1th the other dlrectoxs for

- ORIGINAL CIVIL JURISDICTION: -

some time prewously

_October 1864, the directors wrote to hlmalotter asking him
- to become a nominal d1rect01 that he JOlned them in’ Qctq-

The substantial quesmons in the case appear to me ’oo be,

“whether the sale to the defendant was a bond ﬁde sale, and'

not" colourable only ; and Whether the plamhffb were able

“to deliver the shares in pursudnce- of thé contract,” Whlch‘
nvolves- the question, whether the sale ‘as 1llega1 or was -

_not “authorised by the articles of as;oclatlou ‘in’ either of
- which cases the plaintiffs cannot confer upon the defendant a

legal tltle to the shares

“Upon the first of these questmns there i is thn ewdence of

the dofendmt upon which; if it stood alone; T should not
phce any reliance ; he- being not only mtel ested in the event .
‘of the .suit, but having also by his’ “own account, been an
active party in a transaction of avery quﬂstlonable nature. I
must see how far the other’ evidence, of the truth of which T-
feel satisfied, ‘makes if probable that hts_stfz\tament is & true
“one. The plaintiffs’ conusel examined him'as his ‘Wi‘tnels”s,'
“but his statements must be 1ooked at in the ‘same way . ag if ©

his own . counsel had called hlm H1s ewdence was that, in,

- ber, and took much part in tho management of the Financial

Association. - He was present at the meeting on the 22nd of

Déecember, and agreed to the '1310positioﬁ that 12,500 shares "

~should bs sold by -auction. ~He- believed he bid at an
~ increased rate 1;6 the bazdr rate, in order to support the shares

he then had. It was to increase  the bazar rate.  He then

_had about 15,000 ,shares He pur chased at the auction at a
»higher«réte' than it was 1;; the market. He bid for himself
_alone, but ‘other: persons (whose names, and the number of

shares each was entitled to, he gave) had an interestin the

+'15,000. - He did not intend to ‘pay for the shares, and did

“xotb 1ntend to pay the promissory note - That the other di-
, ,rectms held many shareb, and- were all mterebted in 1alsmg

‘.,the, bazir’ 1avte, ‘Before the day’ of -the auction there were

13 .
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‘goveral conversatlons thab n‘, wag desmxble to.raise the prlce'
of the- shares, and he undertook to go in and buy at the

- raise the price, and that he could not pay that large amount.

That in March 1864 shares were beginning to fall, and they

_ then threatened to:put the shares in the market, and lower

the price of his old shares. It was agreed by the directors,

~when he signed the note, that they were not to put him in

any d1ﬁicu1ty——-n0t to press him,

" Now - the pmce ab which the shares were sold to ther
defendant was 42 per cent. premium, and- the evidence of

—Keshavp Naik, ‘one of the directors of tho company, was

that, before the meetmg of the 22nd of December, the shares

- were at a premium of from 60 to 65 per tent., and after the
) mee’ting'and before the auction they were about 80. Allow-

ing for the difference in the value that would- be caused by :

“the issue of the -25,000 new shares, this agrees with the -

- defendant’s statement, that he purchased at the auction ata”

lugher rate than it was in the market, in order to’ supporb :

- -the ‘price ‘of the shares and increase the bazir rate. And;l

this was done after conver sations with the other directors,
who held. many shares, that it was desirable to raise the pr1ce
and they were aware of the defendant’s intention. e

But the- most materlal mrcumstances mdlcatmfr the real-',

nature of the transaction and conﬁrmmg the defendant’s

‘ewdence, are the entire want of compliance with the condl-if

~tions of sale, and the subsequent conduct of the parties. "By
-the condrtions a deposit of Rs. 100 per share was to be paid
- at the time of the sale; and the balance within thirty days,

‘and in case of non-payment of the balance the deposit ‘was

to'be forfeited. No deposit was paid by the defendant. The_

- plaint states that. - The plaintiffy’ counsel said, in the cour'se‘
~of his examination of the defendant that a cheque was given;: -
" but, in'some way or other, it was afterwards returned by the -

Association, " If that were 5o, it Would’probably be still more.

“significant of the éolourable nature of the transaction than the

mere non-payment of the deposit. The sale:was on the 14th -

~of January, and until Match nothing appears to have been -
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‘ done upon it The defendant says tha.t in March the shares
- were be eginning to fall; and the directors. then threatened to

= pub.the ghares :in the market and lower the price of ,hlS old-

.. 1g68.
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- shares: in consequence of which he.gave: the promissory .

* note ;- but that he was not to be pressed, and was to pay only .

" in the event of the shares going up; and the note.is given

in March with- an agreement that it was not to become. due
till the 4th of June. ‘The parties had probably, ‘when the
shares were beginning to fall, become aWare that it would be -

- necessary to take some steps to give an appearance of reality-
to the purchase at the auction. Al the circumstances appear
"to me to lead to the conclusmn that the intention of the
parties was what the defendant has’ stated_ ‘and that the sale
“to the defendant was not a bond fide one, but was made for

the purpose of iniposing upon the public and keeping up the

- price of the shares. The bubble had not then been sufﬁm-
cntlv mﬂated to sa‘mfy ’ohe desires of 1ts authom

Now, upon’this state of facts, the plamhﬂ's cannot recover

from the defendant the price of the shares which were knock-
ed down to him at the auction, for’ two .reasons. - First, Dhe-

cause no shares were really bargamed and sold as the plaint.
alleges ; and what was done was, accoréhng to the" intention
" and understanding of the parties,a mere form gone through
for the purpose ‘of ‘deceiving the pubhc, and making it
- appear that 10,000 shares had been’ sold at a certain price.,

And, secondly, because courts of Jus‘mce do mot- enforce
| contracts made for the pmpose of defraudmg other persons

“By constructive frands are meant; such.acts or contracts
as, although not originating in any actual evil design or
contrivance to pérpetrate a p031t1ve fraud or 1nJury upon
other. persons, are yet by their tendency to deceive or mis-
lead other personé, or to violate private or public confidence,

or to impair or injure the public.interests, deemed - equally.
- reprehensible with positive frauds, and. therefore are prohibit-:

- ed by law as Wlthm the same reason and mischief as acts and

" contracts done malo animo. --Although, at first view, the doc-.

trines on this subject may seem fo be of an artificial, if not of
.an arbltrary chalacter ; yet upon c]oser obqerv%tlon they
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1666, il be percexved to be founded in an anxious desire of the
December 1, :
0.8, No. 285 law to apply the prmc:lple of preventive justice, so as to shut :
of1860. - out the inducements to perpetrate a wrong, rather t_han,,to ,
: B rély on mere_remedial just}ce after a wrong has been comt’ -
mitted.. By disarming the parties of all legal sanction and
B ‘protectio_n for their acts, they suppress the temptations and:
- encouragements which might otherwise be found too strong -
“for their- virtue.”—Story’s Bq. Jur., Sec. 258. “ And here
the general rule is; that pa.\fticﬁlar' persons in ‘contracts and -
. other acts shall not only transact bond fide between them-
‘ éelves, but shall not ti‘allsact mald fide in vespect to other
persons who stand in such'a relation to either as to be affect--
“ed by the contract or the consequences ofit. . And asthe rest
~of ‘mankind besides, the partws contracting are concerned,
~ ths rule is- properly said to be governed by the public uti:: -
dity ?—“Ibid. Sec. 833, quotmo' from thﬂ Judo'ment of. Lmd'l
- Huardwicke i in- Chesterfield v. Ta,nseen (.- VVhere A 'wreed i

give Ba cextun %um for'goods in advancemént of: C, a secrot

_agr ue*nent between B and C that the Ia,ttel should pay a fm o
ther sum Was held void as a fraud on A, and B was nob allowed
“to recover upon it”’—Jackson v. Duchair e (h). ® The 1eports in

2 evely period of the English J urisprudénce and our Amerlczm
o reports equally abound with cases of contracts held 111°<ra1i¥:5
-on" account of the llleorwht) of the consideration; and thevf,
conta,m stmkmO‘ illustrations of the general rule, that con=
tmcts are illegalwhen founded on a consideration con g bonos o

. imores, or against the principle of sound policy, or founded{‘
S S frand, or in contravention of the positive provisions -of
CmT Vsomé statute lawd—2 Kent’s Comm. 10th ed. 635. - “Equally
e unavailing is the instrument (a bill of exchange or promb-i'?
k - sory note) if given in fraud . of third - persons ——Byles on
- Bills, 8th ed. 121. - Pacty que turpem causam continent non -
sunt observanda: ‘Dig: lib. 2, tit. 14, 1. 27. < Thus it is also:"_!

*.an essential charactor of all covenants: that ‘nhey contam”:
" nothing . that is unlawful and dishonest, and it isa viceina -
eovenant if anything is inserted, in it cont"aly to IaW and

gooa mannem S’ —Domat’s 01V11 Law by Cushmg‘, art I.;

- (g) 2 Ves. 156- 73 IWh &Tu L. C. mEq 414
(h) 3 Term Rep 561, :
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: Bk i, txt 18 par. 1212, ¢ “Under the head. of fraud 1t may be:

" December 1., -

- observed that any flaudulent practice (t o which the word
“in‘the original chhala i is synonymous) vitiates & contrach,”’—
Macnaghten’s Prmolples of  Hindé Law, 2nd ed 121
““ When the- judge-discovers a ﬁaudulent plcd(re or sqle,

1866. -

Q. 8. No.- 285
7 of 1860.

fraudulent gift’ and acceptance, or in whatever: other case ,

he detects fraud let him annul_ the whole. transacmon D

- Manu. Ch. v, v. 165, ‘That the rule of the. Enghsh law
is also to he cons1dered as the law in Indm, appears. from

the judgment of the Privy Cotncil in Doolubdass Pettam-

berdass v.. Ramloll Thackoorseydass (%)

Upon the ground, therefore, that the sale to the defendani)

was not a bond fide or real sale, and that the shares’ were
knocked down to him at the- prices he bid for them, in order
to deceive and mislead persons who might wish to purchase

shares in the company, or to induce persons to -purchase at

extravagant and improper prices, I am “of opinion that the

plaintiffs cannot recover. ‘Pucha pmpose is’ Jlegal - Bex- v,

B

De Ber engw and others ON

I have hltherto assumed that the reselumon, that 12,500 of
the new bhares shou! d be sold by auc‘mon, was authomsed by
the articles of association, and was not 1llega1 i it was not

) aubhorlsed or- was ﬂlefml the plam‘mﬂ's were not able to '
deliver the shares in pursuance of the con’oract ——that 1s to say, "
~ they could not, confer upon the defendwnt a 1e<ral title to thu ,

shares, which was one of the i 1ssues xarsed

" The 9th clause of the articles. of assocmtlon prov1des‘
““that all additional capital Wlhch shall be 1_a1sed for the pur-
- poses of the. company shall be raised in shares numbered

progressively, and either in continuation of the nutibers of

the shares of the previous “capital of the company. or other-
wise, and shall be divided into shares of snch amounts as
will allow of the whole. amount.of  such additional capital
_ being apportioned amongst the ex1st1ng sharehol&ers rateably
" and in _proportion to their respective shares in the existing
\capl’cal.of -the company 5-and that the existing shareholders

(1,) 5. \Iome Ind &pp 151 ) 3M.&S.67. ’

~oc3
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Degﬁgw i Aor 1 th B 'timé ’béino”sh’@ﬂ “have the 'optio’n of taking and sub- ;

0, 8. No. 285 seribing for the : shares in such additional capital rateably -

(of 1806 ond in propor tion afor esald. »” By the existing shareholders: -

having the- oj:)‘sion of taking and subscribing for the new .

shares, I think was meant, fhat'th’é new sharos should be -

offered to the shéreholders in proportion to the shares eaclr

then held, and - a’ reasonable opportunity offnred to them of 8
PXQ’“ClSlng the rwht of taking’ them. .

" Whether it was necessary to make the offer by a notrce to
»ea_ch shareliolder ‘specifying the number of shares to which-
~he was_entitled, ‘as is required by Cl. 27 of the Regula-
trons gwen in ‘the first schedule to the Indian Companies” .
“Act, or it would. ‘have been sufficient to have pubhs]_ed a{
general notme calling upon the shareholders within a speci- .
fied ’mme to state thther they wished fo'take the shares, it
is not- necesgary to determine, as this was not done. The :;:
“notice of the meeting, at which. the resolutlon to increase:
- the capital was passed, cannot be considered ‘as ,eqmval@n’g,;;
“tosuch & notice; and, alth()ugh the shareholders Who'w'eré”iz;
i preseﬂt ab the meetlng and voted for the resolution may be'
'consﬂere& to have thereby exercised their option, those who =

did ot vote, and still more those who were not present 7:
cannot be held to have done so. . The 9th “clause is 1mperu-”'f
‘tIVG and not merely directory, and so long as it -was one of -
- the articles of association,'a devintion from it could ot be

;made, unless ‘with the assent of every shareholder Em paiie.i
- 'Bzgnolcl ®).. -

Tt was. contended by the plamtﬁ“s counsel that the shale-:rf
~holders had rencunced their optron, and several cases werg"
. c1ted ‘but they appear to me to be* dlstmgmshable from thls"
;case and in all of them either something had been done, or

some- beneﬁt ‘had been derived, which amounted to a ratifi-
cation by, or an equitable estoppel upon, the parties aﬂecte&:
- by the acts of the directors. ~Or, as in Bargate v. ;S’hortmclge,'\‘
. .there had been a course of dealing by which the parties, who' :
: soughb to set up the want of obselvance of the formahtne&.‘

(k) 22 Be'w 143 25 Law J Ch 601

)
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: reqmred by the deed were bound But it may be &aid that :
0. 5. No. 28

 the defendant was himself estopped from objecting that the

- 9th clause ‘had nob been observed, as he: attended the -
“meeting and voted for the reéolution And if _upon. the

19
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* facts it had appeared thaf this was a real sale, and ‘that -
‘the defendant was aware of the 9th clause, and knowmg that '
‘the shareholders had not- had an oppmtumty of . exeréising. -

their option, had purche(sed the shares, - there Would be.

ground for holdmg that he purchased them with! such a title
as could under the circumstances be given, and was bound -
to tale them, subject to the risk of any shareholder clalmmg ’

to exercise his option ; bubt the | case musb be demded upon'
all the facts in evidence, and if the plam tiffs seek to freat-

the transachon as a real sale he may defend 1nmself on the B

ground that the Oth’ clause was 1:10’r comphed W1t11

L

I do not think it necessarv to give any opmlon upon the >

obJectlons which were raised under the 7th and 8th clauses-of

the articles. If my opinion had been in favour of the plaintiffs *
on the main ques‘mons T.ghould have ‘been reluctant to give. -

~effect to. those. objections, and I:am mchned to think. that

none of them is sustainable ; but I do not decide upon them,
and if this casa should go. before the Courb of Appeal i

will be competen’s for: the defendant’s. counsel to rely upon

them in support of this Judgmenf; :
~ For the reasons I have above glven, Ithmk the defendant

is entitled to the Judgment of -the court, but i it1s mot acase -

in Whlch he ought to be aﬂowed hlS cosbs

Jud Jment for cquendant wzthout costs

' Attomeys for plammﬁ‘s Dallas, Lynch (S Lang _/ri’a[e ’
Attorneys for defendant Kell _/ & Co.. ‘
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