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Sale qf Shares and repurchase forfulwe deliv er_/—-meezture—-Lmbzlz/J
" of Company for acts of Direclors. -

~ In January 1865, the plaintiffs purchased fron: the defendants 2,000 shares
in the defendants’ Company, at 15 per cent. premium, for which they paidin
cash' s, 3,20,000 ; and the defendants simultaneously sgreed to repurchase
for future delivery and payment at a fixed time in July the same 2,000
shares at 203 per cent. premium. The contracts for the repurchase were
~ signed by three divectors of the defendants” Company, #and oni each’ was a
. memorandum, initialed by two of them, referring toa hst of the * share
. recéipts ” delivered, with the words, * We are duly- to examine and
receive the same at the fixed time.)” 190 letters of allotinent, -in the
names of several personsand for various numbers of shares, endorsed by the
original allottees, and initialed by one of the three directors, were, together
with receipts for the first eall, handed over to the persons who acted for the
plaintiffs, by the three directors of the defendants’ Company" who' made
the contracts.

In Apuilthe defendants’ Company madea fresh eall payable on the 4th
of May. A-list of the names and addvesses of the original allottees of what
were called “shates in the market,” (i. e.other than those purchased by
the Company itself for cash, or held by it on mortgage) was made out from
the deed of settlement, and notices of for fextuu for non-payment of the eall

“were sent by post. The original holders of the 190 letters of allotrient were
inchuded in the list; but no notice was sentto the plaintiffs. Ou the
27th of May all shares upon which the 2nd call was not paid were declared
to be forfeited for the benefit of the Company. The defendants’ Company,
‘as stated in the Memorandum of Association, was established, amdng other
objects, for *the purchase and sale of Debentures; Stocks, Shares of Joing -
Stock Companies' (including the shares of this Company), and other Securi- -
ties, the'making Loans and Advances on such Securities as the Dircetors of

" the Company may think ¢ - . - - - . - S
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Held that the contracts for the repurchase of the 2,000 shares, being
within the scope of the authority of the directors, the defendarits were bound -
by them; that the defendants were bound to treat the plaintiffs as the
holders of those shares, and to give them the notice u,quiled by the
Articles of Association, and that they were not at liberty to give that notice
to the original allottees, who by the admission of the defendants testified:

by the acts of their agents in making the contracts, had parted with the .

shares ; that the ehareb were, consequently, not legally forfeited, and the.
defendants having refused to accept them, and they being then unsaleable, :
the plam iffs were entitled to recover the full price as dnmaves

IIIS was a suit -to recover Rs. 4,836,000, the pnce of
shares, which the defendants refused to accopt

On the }8{;]1 of November 1800, Judgment by default for_~

.hon- mppvarance was passed against the plaintiffs, which W’lS
v afterwards (3rd Feb.) set aside under Sec. 119 of Act VIIL.

1865.
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of 1859, and the suit ordered to be proceeded w1th {a).
Bayley, McCulloch and Macpherson for the plaintiffs.

The Howble  J.. S: White, (dcting Advocate Gener al}
Howard and Green for the defendants.

The facts sufﬁmently appear in the Judg‘lﬁent.'
- Cur. adv. vult.
Coven, C. J. —The plaint in this suit stated that, on Ql‘b
about the 8rd of January 1865, the plaintiffs purchased from
the defendants, and the defendants sold to the plaintiffs,
2,000 shares in the Mercantile Credit and Finaneial Associa-

“tion at the rate of Rs. 15 per cent. premium, and the plain- -

tiffs paid to the defendants rupees three lacs and- twenty
thousand for the same ; and that the defendants,. smlultane- '
ously with the abovementioned sale, agreed. to re-purc ha_se

" from the plaintiffs the same 2,000 shares at the mtei‘of

Rs. 29} per cent. premium, to be delivered and paid for -

" between the 1st and 15th days of July then next ensuing ; and

two agreements in the Guzerathi language and character,
bearihg date the 8rd of January 1865, and respectivaly
signed by the duly authorized agents of the defendants in
that behalf, each agreement bemg for one thousand shares, :
were executed for the purpose of carrying out the last mon-
tmncd contract ; and that the defendants refused to take';
()2 Bom. H. C. Rep. 262, '
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- delivery of the sh'u res. ; and claimed as damages rupees four

iacs and thirty-six thousand..

On the 20th of Septembm 1865, the followmg issues were

- settled :—(1)  Whether the defendants agreed to pur chase
from the plaintiffs the 2,000 shares mentioned in the plaint;
(2)_‘ whether the plaintiffs were ready and willing to per-

form their part of the agreement ; (3) whether the plain-
- tiffs sold the shares before the - expiration of the time fixed

for the- dehvery, and thereby lost their right to sue the
‘defendants for the breach of the eontract ¢ whether the

R
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- contract was a’ contract by way of gaming and wagering -

¢ontrary to Act XXI. of 1848; and the substantial questions
raised ab the hearing between the parties were, whether the

 defendants were bound by the contracts which had been

signed by three of their directors onbehalf of the Company ;

and whether the shares had, before the time for delivery,

been legally forfeited for non- paymenf, of a call, and the
plaintiffs thereby 1e11dered mcapable of performmw the
contract :

.The contracts were signed by C. F.-Heycock, Vinéyak E

Péanddrang; and Lalubh#i Méneklal, three of the directors of
- the defendants’ Company, and were as stated in the plaint ;

. and on the back of one of them was the following memoran-

- dum :—¢ Having signed, you have delivered to us a list of
the ¢ share’ rcceipts. We are to receive the receipts in
accordance therewith. We are duly to receive the same after
examining them Wii.:h' the initials. which have been made

"thereon. We are duly to examine and receive the same at
the fixed time of J uly ;”” and on the other a similar memoran-
dum, except that the words ¢ after examining them” were
omitted before the wordy © with the initials ;> each memo-

randum having to it the initials L. M. and V. P, The list -

~referred to in these memoranda, and a number of letters of

ftllotmen’s of, and receipts for the first call of Rs. 100 on

* shares in the Mercantile Credit and Financial Assocmhon,
bearing the initials. V. P., were - produced at the hearmg
These letters of allotment were 190 in number, and were

in the names of many dlffervnt persons and for varions num-



4

1805, °

June 9,

BOMBAY‘ IIIGHTCOURT REPORI‘S.
L]

bers of shares. At the time of the transaction a cheque was

0.5 No. 77 given into the ha,nds of Vindyak Pandirang for Rs. 8,20,000,

of 1805,

drawn upon the Asiatic Banking Corporation by three of the -
directors - of the plaintiffs’ Company, and payable to the -
Mercantﬂo Credit and Financial Association, which “was
presented for payment on the 7th of January 1865, and the
amount was then placed to an account which was opened

by the Asiatic Banl iking ‘Corporation in the names of C. ¥

Heycock and Vindyak Pundumng The defendants’ Com-
pany hde no account with the Asiatic Banking Corporation.
* In the 3rd clause of the Memorandum of Association of the.
defendants’ Compem;y it is stated that the objects for which
the Company was estthshed were, < the purchase and sale
of Debcntm*es, Stocks, uhm, es in Joint Stock Compames,"
(including the shares of this Company,) and other Securities,

the making Toans aqd Adyances on such becurltles as the

D1roctors of the Company may think fit.” ,
It was contended for the defendants that the contracta»
were’ made by the directors in fraud of the shfmeholders, and
could notwbe enforced against the Company. T think it may :
be taken. upon the evidence to bo the fact, that the pr oceeds

‘of the cheque for Rs. 8,20,000, which were placed to the

account of C. I'. Heycock and VinAyak Pindfrang, were not
made use of for the benefit of the shareholdgrs, but were

“applied for the private purposes of those persons and Lalus -
- bhAi Méneklal; and that a fraud was practised upon the v
~shaveholdérs, either by shares which were the property of tHé‘ '

 Mercantile Crédl’s and Financial Association being sold by the

three dIrectms who signed the contracts, and the produce of
the sale being misapplied, or by the Company’s-name being’
ﬁééd by those directors in selling shares which really be-
longed to themselves, and had been either ongmally allotted-

" to them and the other promoters of the Company in the

_names of other ; persons; or had been purchased by them 7
but Issh Ahmed, one of the directors of the plaintiffs’ /_Comy— :
‘pany; who was called as a witness, said he took part in the.
arrangement of the contract and negotiated with the broker )

- and Lalubhéi and VinAyak ; and that they repr -esented to h1m~ ,
that they were contracting on behalf of the Mercantile Credit .
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and Finaneial Association, and that the shares belonged ‘to }]?1‘259
the’ Assocmtlon that they did not tell him Why they Wanted 0. § No. 777
“him to buy the. shares, nor did the brokers fell hlm they had ~ °f18%

a scheme for raising the price of the shm es.

Now, there was no necessity for the dir ectms of' the de-

fendants Company, who made the contracts, to acquaint the
persons who contracted with them on behalf of the plamtlﬂ's
~of then views or intentions ; and I think the pmbablhty isin .
favour of their not having done so. And if; as is probable,
the intention was to raise the price of the‘shares, T think that
the shareholders, who had by the Memoranduin of Association
~ authorized the dealing in the shares of the Company, cannot
avoid. the contract, unless it appears that the contract was
not intended to be a real one ; and that the parties to it
conspu-ed together to impose upon . “the public, and make
“it. appear thab the shares were of greater value than they
. really were. ~Such a case as this is not proved by the evi- -
‘dence' given in the suit; and I think that, these contracts
being Wlthm the scope of-the: authonty of the dlrectore,
the defend nts are bound by them It, therefore, becomes
necessary to tcon51der, whether the shares had become
forf'elted before the time fixed for’ the dehvery

By blause 35 of the A1t101es of &ssoolatlon it is prov1ded'
that ¢ If any shareholder fails to pay any . call due on the
appomted day the 'Board ‘may at any tlme thereafter,
- during such time as the call remains. unpaid, serve a notice
on him requiring him_ to pay such call, together W1th any
‘interest and - expenses that may have accrped by reason of
snch noll,ipa,yxnellt,_ The notice shall name a future day (not
being less than fourteen’ dajjs_ from the date of the noﬁce) -
‘on or " before which such call, interest, and expenses are to
- be paid; it shall also name the place where such payment
“is to be made, the . place so named being either the Regis-
. tered Office of the Company, or some other ‘place at which

“calls of the Company are usually made pa,yable It shall
also state that, in the event of non-payment ‘of such call,
interest, and expenses at or“'before’the time and at the place .
‘appointed, the shares in respect of which such call wag made
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".W rill ybé liable to be forfeited.”” And by Clause 36, “If the

07§ Mo, 777 requisitions of any such notxce as aforesaid are not complied

of 18€5. -

with, any share in respect of which such notice has been
given may, at any time thereafter, before payment of all calls,
interest and expenses due in respect of such share has been
made, be forfeited by a resolution of the Board to that effect.”

It was proved: ‘by Mr. Weétherhead, the Manager of the
Mercantile Credit and Financﬁi_al Association, that on the
10th of April 1865 a resolution was made by the Board of -

-Dirécfcor@, that a call of Rs. 150 per share should be made,

which was advertised in the Times of India and Bombay
Glazette newspapers, and two native newspapers, the Bombay
Suméchar and Dnydp-bodak, all published onthe 12th of
Apnl the 4th of May being the day. appointed for payment '
that the call continued to be advertised till the 5th of May, -
on which day, by or der of the director rs, he sent notices to .

-the shareholders. "The manner in which this was done, he

qaid fwas that he had a list made out of what he calls shares
in the market, which were the shares other than those which
the Company had purchased for cash, or had talken by way

of mortgage. This list contained tlie names of the, parties -
to whom' allotment letters were made out ; and notices of

forfeiture were made out for every name in that list. A copy.
of the names and addresses of the allottees was made from
the deed of settlement by a clerk of Mr. Leathes, the solici-
tor of the Company (but who was not called as a witness, nor
was the copy proved to be correct); and the addresses were .
copied from this list, and Mr. Weatherhead checked the

names from the list which he had made,whick did not contain

the addresses ; and the notices were taken to the post office
by a peonin tho defendants” service. Ce s

On the 27th of May, a resolution was passed by the Board'
of Dlrectorb, that all the shares in thenames of the allottees, *
in respect of which the second call of Rs. 150 per share had

“not that day been paid, were declared to be forfeited for the

benefit of the Company. Each of the share papers referred
to in the memoranda, on the back of the contracts of which:
the list was made, and which bore the initials V. P. as T have .

.
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sta.ted had on the back of it a signature Whlch purport“d to

* be the signature of the allottee, and was in that state at the
time the contracts were made, and had been delivered in that

state to the persons, who acted on behalf of the plaintiffs, by

the directors of the defendants’ Company;' who made the

1860
June 9.
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contracts. Under these circumstances I think the defendants:

were bound to treat the plaintiffs as:the holders of ‘these

shares, and to give to them the notice required by the 85th 7

- clause ; -and were not at liberty to give the notice to the-

original allottees, who had, by the admission of the defend-
ants testified by the acts of their aO'ents in makmg tho
‘ contracts, arted with the slmres .

" Sections 14 and 15 of Act XIX. of 1857, as well as Clause
" 18 of the Articles of Association, require a 1'egistei' to be
kept by the Company, in which shall be entered the names,
addresses, and occupations of the holders of sharés. M,

Weatherhoad said there was a register of the Company when

he became the manager; which was on the 8th of February
1860' but - that this was not suck a register .as the law
required, may be inferred from the statements of HMr. May-
hew, one of the directors of the. deferidants’ Company, who

was examined as a witness for them, and who said that the

object of the call was to meet the liabilities of the Company,
and also to for ce the holders of allotments to come forward

and be placed on the register; as well as from the fact that .
the addresses to the mnotices were taken from the deed of -

" settlement. If what M. Mayhew -states was boné Jide the
obJecb of the call, the obvious course would have been to

serve the notice upon the plaintiffs, who were pr ecluded by

their contracts from denymg that they were the: holders of -

these shares; and their name mlght also, I tth, have
been entered in the 1eg1st61

~The defendants relied upon Clause 134 of their Artiéles of
Association, which provides that  Every Shareholder shall
from time to time leave at the Registered Office of the Com-

pany an address somewhere in’the Island of Bombay, giving ‘

the'name of the street and the number of the house, if any,
and all Summons, Notices, or other Documents sent through
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. Jllﬁf;") the Post Office to or left at the last xemstered address’ of. cach
0. 8. Fo. 777 Shareholder shall be deemed to have been well served on the
of 1855 Shareholder giving such address, and in case of any Share-
holder neglecting to give such address it shall not be compe-
tent for him to object to any act or proceeding of the Company
on the ground merely that due notice thereof was not sent to
him.”  But T think it does not apply to thiscase. Granting
that the address given in the Articles of Association may be-
considered as- an address left at the registered office of the
Company by a shareholder within its meanin g, still the persons
who- signed the articles and whose addresses were given;
~ were not, as regards these shares, shareholders at the timo"
 the call was made, nor were the defendants entitled to treat
them as shareholders. The defendants  are relymg upon
a. forfeiture,” under cwcumstances which render it more:
than ordinarily incumbent upon them to show that the pro--
visions of the Articles of Association, enabhncr them to forfeit
the shar res, were. strictly complied with; and I think they"
have failed to do this. Without, therefore, giving an oPinion':.
‘as to whether the call was made bond: fide, upon’ which I
think the evidence is not sufficient to enable me to decide, T
- must declare that the shal es were not legally forfeited, :

It was contended but as it appeared to me somewhat.

- famtly, for the defendants, that the plaintiffs ought to have -
- got transfers from the allottees before the st of July; but.
the memoranda, which must be taken to form part of the.
contract, show that this was not the intention of the parties. -
The contract cannot be regarded as one for a strictly legal -
~‘transfer-of the shares, but rather for a transfer of the titléto

~ them contained in the allotments and receipts for the first ball =

The shares ot havmg been legally forfeited, the pla1nt1ﬁ's

: ‘were able and ready and willing to do all that they were
“ bound to do by the contract ; and it being proved that at

: ~ the time the defendants refused to accept the shares they
= " were unsaleable, they are entitled to recover ‘the full price’
, Cas damages. - I, therefore, find the issues for the plmntlﬂf's, g
and gIVGJlldgmellt in their favour for Rs. 4,386,000 and costs. |

Judgmentfm Plamtaﬁs
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