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Special Appeal No.-729 of 1865.

Axva's" A'peA'S e Appellant.
Ka'st” A'mua’st’” and others.............. Respondents.
' Indmddr—perpetual lease—ejectment.

Where a family of kulkarnis in the Konkan was proved to have been
in actual occupation of land under an inimdér, for ninety years, at a
uniform rent :—

Held, in the absence of prdof of any lease for a more limited term,
as alleged by the plaintiff, that the occupants were entitled to hold as Inog
as they paid the usunal rent. .

,3185% HIS was a spécial appeal from the decision of W. H.
. 8. A No. 799 Newnham, Acting Senior Assistant Judge of the Kon-

of 1863 1 on, ab Ratndgirl, in Appeal Suit No. 258 of 1865, reversing
the decree of the Munsif of Mélvan, in Original Suit No.

44910f 1864.

Annéjf sued Kdast and others for possession of a field : al- 5
leging that it was his indm, and had been let to A'tméji, the =
father of the first defendant; but that the defendants would ‘v

not restore it to him.

Kasi answered that the land belonged to himself and cér-
tain of the other defendants, and was not the plaintiff’s ; that
he paid rent to the plaintiff as the inimdér in whose name
the land stood, but that he had the rlght of occupancy ; and,
further, that the third share of the land had been given to
him rent-free in 1843 by the plai;itiﬁ”s brother.

- The other defendants, who were either holders in the same’
‘interest with Kési, or mortgagees under them, answered,
asserting their respectwe rights. '

The Munsif found that the plamtlﬁ’ was the owner of the
- land ; that the defendants did ot prove a right of perpetual '
. ocoupancy, as they were merely the tenants of the plalnmﬁ}
or of others deriving their rights from him; and that the
- alleged gift of one-third of the inim by the plaintifi’s bro-
ther was not valid, even if proved, without the consent of
the plaintiff. His decrec was, therefore, for the plaintiff,
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Ag;inét this ‘decree the defendants appeaiea urging
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. (amongst other grounds) that the kulkarnt defendants’ right §7A 0. 795

of perpetual occupancy had been proved, whilst the sanads of
the plaintiff only gave the revenue of the land to him ; and
that the conveyance (No: 14) of one-thu-d of the indm had
been proved, and was valid.

The Senior . Assistant Judge laid down the point for
decision to be: Has Ann4ji a right to eject the defendants,
or have they a right of perpetual occupancy ; and recorded
the following judgment :—

“ Defendants allege that only the revente of the land was
granted to plaintiff’s family, and not the right of occupation.
This I donot ﬁnd The old sanad (or rather order) produced

by him, which is dated as far back as An. 1718, distinctly

: speclﬁes that the land was granted as mir4si, or inherit-
ance. Bub it is admitted that neither the plaintiff nor his
ancestors ever had possession personally ; and although
the kulkarni defendants do not prove, as they allege, that
they have been the occupants ever since the grant to plain-
tiff’s ancestors, it is admitted by him that they have had
occupancy for more than one generation.. Their occupancy
is recognised in two orders given to the Mamlatdér, in the
time of the Peshwa ; and in the papers produced by them,
" the rights of plaintif®’s family as inAmdérs, and of defend-
ants as occupants, are conpled. ‘

“The plainﬁiﬁ‘ does not produce any document showing

.~ the alleged lease to. AtmAji (it was lost, he says, when his
house was burnt) ; nor is there oral ewdence of such a lease.
The only approach to a recognition of his power over the
land which he shows, is a mortgage of a.D. 1809, by the
grandfather of one of the defendants to one Gadre of some
of the land, in which it is spemﬁed ‘when the owner comes
~ he will redeem the land ;” but this is not enough by itself.

-« Though the position of the kulkarpls has been that of
tenants under the indmddr, there is, I think, reason to be-
jieve that their rights as occupants are cdntemporary with
his infm rights (just as in many cases those of the khot and

of 1865, .
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33536(1}9 dhdrekharfs) ; and I do not conmder the plamtxﬁ’ has the

S A. No. 129 right to eJect them,
‘of 1865.

“The Munmf’ s decree is reversecl and the clann thrown
out with costs on Annay

Against this demsmn a speclal appeal was admitted upon
the following grounds:—(1 ) The Senior Assistant Judge
was in error in holding that the appellant had admitted that
neither he nar his ancestors ever had possession of the land

- personally, there being no such admission on the record, nor
was.any such ever made by him ; (2) that he was in error in
not throwing the onus of proving the right of perpetual occu-
pancy, in limitation of the rights of the inamdér, upon the
respondents ; (3) that he misconstrued the documents Nos.
46 and 47, in holding that respondents’ right of occupancy
was .recognised by the Peshwd; (4) that he was wrong in
holding that in the papers produced by the respondents their -
right as occupants, and that of the appellant’s family as
indmddrs, were coupled: as those papers, having been pre-.
pared by the respondents themselves as kulkarnis, were in-.
admissible as evidence against the appellant; (5) that he
was wrong in not considering the admission coutained in
the mortgage deed ag conclusive against the obligor, and
that Kast’s father, having attested the same, must be con-
sidered to have acquiesced in the arrangement.

Dhirajlal Mathurdadds, for the appellant, urged the grounds
of appeal generally, and contended that the position of the
inAmdéar was clearly that of landlord ; that the tenancy was
only a yearly. tenancy ; that, except the length of their pos-
gession, the defendants had given no evidence of their alle. .
gation of being perpetual occupants ; that the ordinary law

of landlord and tenant should be enforced, and the claim to
¢ject allowed. ;

Shéntdram Nérdyan, contra, urged that the plaintiff had

. failed in making out the case he put forward in his plaint,
viz., a lease of the land to A'tmdji, the father of defendant
Kési; that defendants had been found to have an estate in
the land not defeasible at the will of the plaintiff,—~in other
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words, an estate in fee ; that in this country, unless the ten- Jl}gﬁ% )
- ant were protected by long occupancy, as in this case, the §A. No,725

proved actual occupancy for ninety years, under.exhibits of 1865.

Nos. 46 and 47, not to speak of the Judge’s opinion that

both the infm and the tenancy were coeval, .e., 146 years
old, when the suit was brought, there would be no such
thing as a perpetual estate in the land ; and that from the
indmdars® acquiescence in the long and uninterrupted occu-
pancy of the kulkarnis at a uniform rent, the Judge was jus-
tified in presuming an arrangement of perpetual occupancy
between them : Sule v. Dhundiréj Vinayak (a).

Prr Curiam (Tucker and Gisss, JdJ.) :—In this case it
has been shown that the tenants have been in actual occu-
pation of the fields in dispute for ninety years; and that
during that term they have paid a fixed proportion of the
grain produced to the inAmdér.

From this long and nninterrupted occupation at a uniform
rent, it may be inferred that the land was demised on a per-
petual lease; and we hold that, in the absence of proof of
any lease for a more limited term, as alleged by plaintiff in
the plaint, the defendants cannot be ejected so long as they
pay the usual rent.

We do not find that the Senior Assistant Judge has com-
mitted any crror in law in coming: to the conclusion at which
he arrived on the evidence ; and we, therefore, affirm his
decree. '

Decree aiffirmed.

(a) Antd, p. 55.
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