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Stamp-—-—-D;scretwn—————- 4ppeal

In determining the stamp required for any paltlculm instrument, rcgald
must be had to the real naturc of the instrument, and hot to the title.
which may have been givén to it by " the parties, if the contents of the"
nstrument show that the titleisa mlsnomm :

The dlscretxon vested in a Court of Justlce must be e\e1c1sed na sound
and reasondbl¢ manher ; and a capricious and- ume‘tsonable exercise of dis- -
eretion on the” palt of a court of first, instarice, is an crrox in law, which -

A the duty of an appellate court to conect Co

1&66 . HIS Was aj spec1a1 appeal from “the’ declslon of R. H.

July 80..
‘S A UNDO i - they, Judge of the Konkan Dlstmct, n Appeal Smb

(of 1866- N0, 51 of 1866, conﬁrmmg the decree of the Muns1f of Pen,
Jin O11omml Smt No 663 of 1865

" The orlgmal suit was mstltuted by Ramchandm Mahadev
' Agashe, as sagent of the appellant, Médhavriv. G:mesh
- Pendse; to fecover from Raghundth Sakhamm Milse posses-
© sion +of certain landed property- mortgaged by him to the.
plaintiff. - The, grounds of action set forth in the plamt were:
ﬂthat the defendant bad mortgaged the said property for‘m
Rs 795, under. a bond dated the 7th of Bhddrapada Vadya, :
» Shake 1784 ; that he subsequently borrowed more money
from. the plamtxff' under a second bond that on the 13th of - 4
o Pausha Vadya, Shake 1785, the par ties . came to a settlement
jand the defendant executed a, bond to the plaintift with -
“possession ;» and that, although the defendant was not en-
‘titled to receive any of the proceeds. of the mortgaged. plo-
* perty until the mor tg%ge was redeemed, he dld S0 in bl cach-
- of his agr cement,

o Midlse’s defence was that the bond on ‘which the plam’mﬁ'
- sued”was not sufﬁmently stamped under ‘Act«-rX -of 1862, ’
~Schedule A, 12; that the deed “for Rs. 795, ‘?ilthough @
‘,moxtcrfmo"e bond was written on a deed of sale stamp, and

\_ws ijestgd after it had been mglstered ; that as the plam-. ‘
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-

7 tlff had nob ﬁled with hls annt the deed for Rs. 1 594 14 0 s llﬁggo ’
- the defendmt could plead nothing ~regar&ma~ it.; that the 8 A No. 115
‘deed wag drawn up and signed, but it did not correspond ;of 1886,
with the terms agreed upon by the parties ; that the deed
" was improporly registered "at Pun, although the propexty
men’moned therein was not situated in the Punf District ;
cand th at the plantiff had ﬁaudulently mduced the clefcndant
© 16 sign the deed. ' ‘ . L e
. The Munsif of Pen rejectcd the claim, Wlth costs; on the ‘
grounds : that the deed No. 13 produced by phm‘mﬂ' being’
" for Rs. 1,525-14-0, 'and being stamped with an eight rupees’
‘stamp, was insufficiently stamped, under the 'proVisi0n§ of
~Act X. of 1862, Schedule A, 12, whereby a ten-rupees’ stamp
was requisite ; and that, althongh the plaintiff applied to the- -
< court to receive the amount of stamp duty thatwas deficient;
and the usual ponalty, under the pr ovisions of Sees. 15 and
17 of the Stamp Act, the application should not be granted
. as ’ahe conditions mentloned in those scetlons did not emsb
Cin this case. " )
ondse then 'Lppealed‘to the D1strlct J ndge on the grounds =
(1) th%t the document No. 13 was on-a proper stainp ;-and
" (2) that if the Munsif held that the document in question
. was insufficiently stamped ‘he ought to have allowed the
- apphllant to pay the necessary stwmp Qut;y and the penlety, :
‘under See. xvir. of Act X. of 1862.- -

On the 15th of I‘ebmmry 1866 the Dlstmct Judge recorded
. the f'ollowmg Judgment :

“The i 1ssyes for rlemsmn are’r (1) Ts the document No lu
suﬁcicxen*ly stamped and (2) If not, should plamtlﬁ”'be now .
allowed to mike up the deﬁmency, under the p1 ovisions of"
Sec. xviL of Act X of 1862. '

.My ﬁndmg on the first, issuo is in the negatwe, and’ for :
nn d@fendant ‘The document No: 13 bears an eight rupees”
mamp It s, contended for the plammﬁ' that the document »
.No. 13 is a comp.os1t10n deed, and is therefore suﬁiclentﬂy

* stamped, “under Act X, ‘of. 1862, Appendix A; 12:° It

is urged. that ‘composition - deed’ is rendered (0(00;1107&@
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(lasz’awaj in the tmnslatlon of the Act made by the Onent&l “
Translator to Government and that as the document No. 13
commences with these Marathi words, therefore it must come

under the operation of Act X. of 1862,” Appendix A, 22.

- But in. detexmmmg the nature of the document No. 13, it

is mnot mecessary for- the Court to consider - whether the .
Oriental Translator’s reidering in Mamﬂn of the words “com-
position deeds’ is correct or not; nor can the insertion, of
the words todjodiché dastdivaj in the deed determine the
amount of stamp duty which the deed ought to bear, unless
the rest of the deed is consistent with those words.

“A composition deed such asis contemplated by Act }x -
of 1862, Appendix A; 22, is (speaking .generally) a deed
executed by one or more creditors to or in favour of a debtor,

. whereby the said crechtms accept “a composition amounting. .

to less than their entire demand : Addison’s VL&W of Con-
tracts,. 5th ed., p- 977; and the- note to Cumiber v. 'TVaﬂw,\
1 Smith’s L. C., 251, The document No. 13 is not a deed of

this character. It isa deed of mortgage and conditional sale ™ -

of property therein described, executed by the debtor to his
creditor. It recites and supersedes other deeds prevmusly 4
execnted for the amount of those deeds, plus some ready
money advanced ab the time of its execution. Therefore -

T am of opinion that the document No. 13 comes under thé -
operation of Act X. of 1862, Appendix A, 46 and 12, and

is insufficiently stamped.

“My finding on the second issue is also in the negatwe,' N
and for the defendant. By cl. 1-of Sec. xvir. of Act X. of

1862, the Munsif was vested with a discretionary power -in

the matter. Tt was argued at the bar for the defendant ‘that
‘the words ¢ Whose decision on the point shall be final,’ in a1’
of Sec. xvi1., preclu(led the appellate court from considering -
the -point. But I think these words apply rather to the

- amount of stamp duty and penalty which a court may have o

-ordered to be. pa1d than to the pomt nOW under con-‘
sideration, : ' .
S however, 1ofuso to ovezrule the Munsxf’s 01&61 on,
broader grounds, I am of opinion that when the law allows
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~ & court the option or discretion of doing one of two things, - Ji}sfgo
it is improper for an appellate court to interfere with the §a No. 115"
order made by such court, in the excrcise of its discretionary — f 1860
power, if the order made is consonant with the law. I do
ot wish to be understood as thinking that the Munsif exer-
' cised his discretionary power ‘wisely, nor that, if the pointf‘
had been brought before me in thé first instance, I should
~ have refused, as the Munsif did, to receive from the plaintiff
in this case the proper amount of stamp duty and penalty.
I merely say that in the exercise of the discretionary poWert 7
with which the law clothed him, the Munsif made a perfectly
legal order; and, therefore, his order is not open to appeal.
* Tt is not the duty of the appellate court to take away from
the Munsif the discretionary power with which the law in-
vests him, and order Iim to do that which the law says he
may or may not do, according to his discretion. ~ To adopt
any other course in this case would in effect be to substitute
- the fancies of one Judge for the fancies of another.

“The Munsif’s order - is unquestionably legal ; and there-
fore, were I to upset the Muusif’s order, I should do 50, not,
* because it was wrong, but because my individual opinion,
-on a point which might be decided cither way, happened-to" -
differ from that of the Munsif. ‘I cannot think appellate
cdourts exist for such a puiﬂpose, or to bring about results
which must be uncertain, and which would.vary with the
idiosyncracies of various Judges.

“ T confirm the decrée of the Munsif with costs.”

The grounds of objection taken to this decision in the
memorandum of special appeal were as follow :—(1) that the
District Judge held exhibit No. 18 insufficiently stamped,
whercas. it was sufficiently stamped as required by the law ;
(2) that the Judge has misconstrued the said exhibit, the
- composition deed in question, inasmuch as it has not been

held to be a deed of composition within Art. 22 of Schedule

A to Act X. of 1862, but a document within Art. 12 or 46

of the said Schedule ; (3) thatassuming the said exhibit to be
: 1nsufﬁcwntly stamped, still the court of first instance having,

notwithstanding the defendmt’ s objections, already reoewed '
Axl3
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* it in evidence, the same court could not afterwards reject -

it: the District Judge was, therefore, wrong in confirming :
the order of rejection ; (4) that supposing the court of first

- instance was right in questioning the admission of the docu-

meont in évidence, after it had once been received by the
same court, still the said court did not act properly in re- ...

fusing to receive the additional stamp duty with the penalty, ‘

which were tendered by the appellant: the District Judge '

‘was, therefore, wrong in holding the order of rejection to

be according to law ; (5)- that the exhibit having been re-

jected by the court “of first instance, and being, therefore,

out of the record for the purposes of the suit, the District

Judge erred in not exercising his own discretion by allowing

the document t6 be recorded in appeal, after receiving the:
stamp duty and penalty, if necessary. \
" The case was argued before TUCKER and Grezs, J. J

“Shintérd dam. Narayon for the appell‘mt :—The document |
did not require a stamp : it was a composition deed, and its
object was to settle some old debts secured by mortgages

and to define the respdndent’s liabilities ; and it was none »

the less a composition deed, becase it purported to keep alive -
a claim against the respondent secured by a mortgage; as
such the stamp npon it of eight rupees was quite sufficient,
under Act X. of 1862, Schedule A, Art. 22. Hven if the
document required a stamp, still the procedure of the court’

" of first instance was illegal : because it assumed that the in-

tention was to defraud the revenue ;and it was not discre-
tionary; as held by the District Judge, with the Munsif to -
receive or not to receive the deficiency of the stamp duty

: and the penalty : he was bound to receive them, unless it -

could be shown to his satisfaction ‘that there had becn an

intention to defraud the revenue. * Supposing that, under the :

circumstances, the Munsif had a discretion in the matter, and :

that his order was legal in 1tself still the Judge erred m "

considering that he had no power. to interfere with the exer-

- cise by the Munsif of his discretion, when he himself was not .

:satisfied that there had been a sound and reasonable exercise

of that discretion, Xven the High Court, in special appeal, -
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| has 80 mta{’ewd in$. A. No 211 of 1864 A fortiori could ig&go
~the - District Court- interfere in regular appeal when it was §.a. Ne. 115
- invested with such a power as that given by Sec. 363 of of 1866.
Act VIIL of 1859, which provides a remedy .on- appeal for -
~ any error, affecting the merits, in an order passed in the
course of the suit. Hven if the Judge would not interfere -
with the Munsif’s discretion, still he should have himself
received the document with the deficiency-of the stamp duty
~and the penalty, under Sec. 355 of the code,—the document
" being for that purpose not on the record. The Judge sup-
posed that “ discretion” was synonymous With « fancy,” and
 overlooked Lord Coke’s definition: discretio est discernere per
- Aegem guid sit justum, 4 Inst. 41 ; and also the language of
- Lord Mansfield in B. v. Wilkes (b) ,

Vishvanath Nérd yap Mandlil for the respondent. —-The s
document had been put in long before it was declared in-
admissible by the Munsif. The plaintiff was bound to know
_the law; he should not have waited till the Munsif declared
that the document required a stamp ; it was then too late to-

" offer the deficiency of the stamp duty and the penalty; he
~should have offered it when he brought the document into’
- court—especially as the respondent had from the first, even
before the document was recorded, taken the obJect1on that
it reqmred a stamp. : ‘

Shdntéram, in 7GPZJ —-The plam’mﬁ' had a; mght to have -
‘the question decided, whether or not the. document required
a stamp ; he offered the deficiency of the stamp duty and the-
penalty when that question was decided. Where the High
Court, in S, A. No. 967 of: 1864, decided that a document -

required a stamp, and that it had been improperly received
' in evidence in the lower court b, 1t remanded - the case In order
- that the stamp and the penalty might be received.

' TUCKER, J., in delivering the judg ment of the Court

gaid :—T'wo points arise for consideration in this special ap--
peal : 1st, whether it has been rightly held that the document
(exhlblt No. lo)Was msufﬁmently stamped ; and 2udly, Whether

(b) 2 Burr. 20, 39, -



100 ' BOMBAY HIGH COURT REPORTS.

s 31%?%0. the Districb Judge co_mmitted an error in law in ruling, that
§ A No, 113 in matters in which the statute law has left a discretion to
of 1866. g court of first instance, an appellate court ought not to
interfere with the order passed, although it may consider that
the discretion exercised was neither reasonable nor just.
On the first point we concur with the District Judge and
‘the Munsif. The deed in guestion, thongh erroneously styled
a composition deed, is in reality a deed of mortgage ; and
the stamp which it required is regulated by clauses 46 and "~
12, Schedule A. of Act X. of 1862, and mot by clL 22
Schedule A of the said Act.
In determining what provision of the stamp laws is appli-
cable to a particular ingtrument, regard must be had to the
~real nature of the instrument, and not to the title which may -
“have been given to it by the parties, if the contents of the -
instrument show thaé the title was a misnomer. ‘ =
" *On the second point we consider the ruhng of the Dlstmct :
Judge to have been incorrect. _ :
‘When the Legislature~has not made any parblcular rule of
conduct 113:1peraut1veJ but leaves the procedure o be followed
.under particular circumstances within the diseretion of a
Court or Judge, it is intended that a sound and reasonable
discretion should be exercised, and not that the matter
should depend on the caprice or fancy of the court or indivi-
- dual in whom the diseretion may be vested. *“ Discretion,”
to use the words of Lord Mansfield in the well-known case
" cited at the bar, “ when apphed to a Court of Justice, means -
sound discretion guided by law. It must be governed by :
rule, not by humour it must not be arbltrary, vague, andr
 fanciful ; but legal and regular.” -
We hold that when & court of original jurisdiction exer- -
cises the discretion vested in it in an irvegular and unrea-~
»  Sonable manner, it is the duty of an appellate. court to rectify
its "erroneous procedure. This point has- already been de-
~cided in more than one cage; and in S. A. No. 211 of 1864
it was ruled that an. unroasonable order  of an appellate
- court with respect to the apportionment of costs was. an l
~ error in law, which could be corrected in special appeal.

L
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« - In the present instance, we concur with the District Judge ifls;}% o
: that there’ was no good reason for the refusal of the Munsif g2 No 115
~ to allow the plaintiff to pay into court the sum which the - .°f 1£66.
Munsif held to be deficient in the value of the s’oainp together

‘with the prescribed penalty. "The Munsif has not found

- that the newlect or omission to execute the ingtrument on

thie proper stamp arose from any intention to evade the pay-

ment of the stamp duty fixed by the Stamp Act; nor does

there appear to be any ground for supposmg that the plamhff

was actuated by any snch motive, -

We consider that, as a general rule, a Civil Court is bound
- to allow the defects in an insufficiently stamped deed to be
made good in the manner which the law has provided, when
there is no reason to suspect any design on the part of the
holder to defrand the revenue; and that if it refuse the relief
which it has power to grant, arbitrarily, and-without assign-
_ ing any good reason, as has been done in this case, it is the
~ duty of the court to which an appeal lies from its decision
to correct the error which has been committed. )

It should be understood that ‘we by no means wish to
en-coﬁrage a capricious and fancifal interference by superior
courts in the acts of inferior tribunals, with respect to matters
in which the law has left to the courts last named a disere-
tionary power; but we consider that the District Judge has
ruled erroneously in holding that it was incompetent to him,
under any circumstances, to exercise any supervision in such
‘matters, and that he was unable to afford a remedy, when the
plain requirements of justice had been departed from, and
no good reason had been stated for the deviation..

We, therefore, make the following decree :—

The Court reverses the decrees of the District Judge and
of the Munsif ; and returns the canse to the court of first
instance. Let the Munsif receive the amount of stamp duty
which is required to make the document (exhibit No. 18)
. valid, namely, two rupees plus the penalty of forty rupees,
- in all forty-two rupees ; and proceed to decide the suit on its
" merits, Costs to be apportioned at the final decision,
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