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. The respondent cannot require that it should proceed, in

§7A No. 419 order that he may have an opportunity of taking objections

of 1863.

J uly 4.

" R.A.No. 8.
of 1664,

to the decree of the court below. He should have filed a
separate appeal, if he desired to secure the right of askiné‘ for
a decision on such objections, irrespective of the contingency
that the appeal filed by the opposite party might not come

to a hearing. N

"WaRDEN, J., concurred. )
~ Application rejected,

Regular Appeal No. 8 of 1864.

COST:FERNANDES et eennns Appellant.
VA’SUDEY SHEA'NBOG ... 0 0veeeiieeneen, Respondent

Mutual dealings—FEvidence of lzooks—-non-prdductwn——Lzmztatwn—-.
Act VIIL of 1859, Sec. 170—dct XIV, of 1859, Sec, vir. -

- In a suit for the balance of an account with interest in a case of mu- "
tual dealings between traders, where the High Court had directed the pro- -
duction of the defendants’ books of account, and was satisfied, after re-
cetving the report of the District Judge, that there were such books in
existence, and that. no satisfactory excuse for their non-production was
given ; and where the defendant had otherwise conducted his case in a
very suspicious manner i—

r

Held (reversing the decree of the District Court) that the plaintiff was
entitled to judgment, on a primd facie case being made out.by him; and
that the suit as regards limitation canie within the provision of See. virr, -
of Act XIV. of 1859.. o
THIS was a regular appeal from the decision of F. D.
Melvill, Acting Judge of Honore, by whom the 'follow-'
“ing Judgmen{; in which the facts are stated, was recorded :—

“This action was mstltuted by Cost Fernandes to recover -
a balance of account—due on the 80th of November 1862 -
from Vhsudev, on account of hlmself and the other defend~
~ ants—Rs. 9,979-1-8, :

€ Vasudev replied that so , much of bhe account as referred 7
to more than three years before was barred by the Limitation
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“Act; and that the lists of accounts produced by plaintiff are
forgeries. He has had dealings with the plaintiff, and has
every year up to 1860 given signed lists including the
balance of the previous year. These lists have beeﬁ sup-

pressed by him. Vasudev’s account books have been fraud- -
nlently taken by his coparceners. Nothing is due to-plain- .

tiff; but on the contrary he qwes Vasudev a large amount.

The others did not reply in time, and their petition to file -

- answers afterwards was rejected by the Judge.

““The points atrissue are—(1) are the accounts. proved ;
(2) is any portion of the claim barred by the Statute of
JLimitation ; (3) what amount is due to the plamtlﬂ'

“The documents p10duced by the plaintiff, and on which
he sues, are lists or rather memos. of the different items
contained in the accounts of different years. These lists he

says were furnished to him by Vésudev. He has not pro-

duced his own accounts, nor any distinct evidence to prove
‘that Vésudev did make over these lists to him. He has,
~ however, called' a number of witnesses to prove that defend-
ant Vésudev has virtually admitted the genuineness of these
accounts. Several of these state that about a year and
a half ago plaintiff and defendant were disputing about these
accounts at the house of the former. This portion of the
evidence is utterly valueless. I find from the statements of

the witnesses that the memos. then produced by the defendant

were original, and not copies. They could not, then, have
been-identical with those memos. now sued on, which had
already been ‘filed in courb. I consider, moreover, that
this evidence is open to very grave -suspicion. In the first

place, it is full of the most glaring discrepancies. In the

second place, if the facts deposed to were established, plain--

- tiff’s story would be open to great objections. He admits
that he had already received from defendant memos. of the
items of the accounts between them. These memos, he
* states in his plaint to be incorrect -and fraudulent, Hovw,

83

© 1868,
July 4.

R. A.No. 8
© of 1864



84.* » x

1866.
July 4.

R.A.No. 8
* with defendant on the strength of other memos. furnished

of 18064,

BOMBAY HIGH COURT REPORTS.

~ then, would he, after such memos. had been furnished to him

enter into any negotiation about a settlement of acecounts

by him; or, if he had entered into such negotiation, would
he. not, on finding that these memos. were also incorrect,
naturally at once refuse to have anything more to say
to him, and allow the suit which he had filed to take its
course. Instead of deing this, it is alleged that defend-

.anb was "allowed to- go aivay in order to correct the lists

in which the latter said elerical errors might have crept.
These ‘gonsiderations compel me to disbelieve the evidence .

“of witnesses Nos. 28 to 83.. .

“Two or three witnesses have been examined to prove that"
in September or October last plaintiff’s son and defendant

" Vasudev went to the hotise of Rozario, the then Sheristedar

of the Judge’s Court, in order to settle these agcounts.
Defendant had taken with him some memos. which were -
copies merely, and not ériginals; and he stated that they were

- eopies of the lists which plaintiff had filed, and which he had

obtained from the comrt. -I am by no means satisfied with
this evidence. - The witnesses contradiet each other on the -
questlo*l of the production of accounts by the plaintiff’s son. -

"I'wo of the three who have been examined did not apparently

take defendant’s memos. into their hands. They are not, there-
fore, qualified to state whether those papers were copies or not;

‘and Ieannot trust their memory sufficiently to believe them,

when they state that defendant said they were copies. The

* evidence produced is then not sufficiently strong to establish

the point that defendant did then, by the fact of his having -

taken copies of the memos. filed in court by the plaintiff, and

having produced such coples in order to effect a settlement

of accounts, virtually admit the genuineness of those memos. -

“The lash two witnesses called by the plamhﬁ' are

Jintended to prove that, about a year ago, Vasudev produced

some memos. of acconnts in the shop of one Ganpaya, in order
to have bis dispute with plaintiff settled. . ,Thele is, how-
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ever, nothing to show that these were copies, and it may be Jii‘ff:; '
“presumed, therefore, that they were originals. The remarks "R 2. Xo.8
- that T have already made in regard to the original memos, -°f 1¥6%
- said to have been produced by defendant in plaintiff’s house

apply equally to this portion of the evidence.

¢ Plaintill has urged that defendant Vasdev has ﬁrtuaﬂy
- admitted the claim, by failing to comply with a notice to
produce his accounts. Visudev, however, states that he

could not produce them, as they were in possession of another
defendant, Nelwald. :

~

« Vasudev has produced evidence Whlch shows that memos.
sued on are utberly opposed to the custom of the country.
Several witnesses have stated that. mutual trading is not
carried on for very many years without accounts being
balanced ; that they are generally balanced every year, when
the party against whom the balance is, gives a signed membo.
to the other. He has also filed copies of a deposition made
by plaintiff in another suit in October 1862 “(one - month
“beforo the present suit was filed), in which he stated that,
 thongh he had been called wpon to produce the memos. of
. accounts glvon him by Véasudev, he eould ‘not find them
“all, and asked for time to produce them, and though that

time was frranted he did not produce them.- :

¢ T consider that the facts brought forward by the defend-
ant are in themselves sufficient to throw great suspicion
on the claim.. The evidence for the plaintiff, however, bas
utterly failed t6 prove the genuineness of the accounts. Tt
may be here observed, as a curious feature in this case, and one
not caleulated to aid the plamtlﬁ" s cause, that instead of suing \
on his own account to recover the balance due, he has sued
on accounts Sald to be furnished by the defendant, and which
plaintiff himself i impugns as incorrect and fraudulent.

“ My finding ‘on the firgt point ap dssue is that the
accounts are not proved. No finding is r eqmred on the other/
pomts I throw out the claim Wlth costs.”
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The grounds of objection taken to this decision on appeal .

R A No. 8 to the High Court-were as follow :—(1) That the Acting

of 1864,

Judge misunderstood the nature of the case; (2) that he
was wrong in refusing to admit evidence duly offered on

. behalf of the plaintiff, namely, his account books; (3) that

his decision was contrary to the evidence recorded in the
case; (4) that he failed in duly appreciating the evidence;
(5) that he was wrong in mot ordering the defendant’s-
accounts to be produced when applied to by the plaintiff;
(6) that he was wrong in assuming fabrication of documents,
in the absence of all evidence to warrant the same.

The appeal first came on for hearing on the 22nd of March
1865, before Coucx and WaRDEN, JJ.

Anstey, Reid, and Ndnabhai Haridas for the appellant.
White and Shantdrdm Ndraydn for the respondent.

" Prr Curiam :—Thé case is .referred back vto the lower

‘court, in order that such evidence upon the matters in dis-

pute as may be furnished by the account books of the plain-
tiff or of the defendants may be taken and forwarded to this
court, together with the District Judge’s proceedings upon .
the application for a review of judgment made by the .

. plaintiff, and the proceedings of the Principal Sadr Amin .

prior to those before the District Judge. Further hearing
postponed.

' The report of the District J udge, R. White, having been

received, the. hearing of the appeal was resumed on the 6th

of December 1865.
Re@cl Howmd and Nanabhm Hcm -idas for the appellant

O’Letm‘y and Shéntdrém Nm‘aya,gz for the respondent.

The Judge, it appeared, had only recéived in eﬁdeﬁcé t}—ie,

- account books themselves, and had refused to take evidence -

of thehandwriting of the entries therem, although he had

‘been twice petitioned to do so.
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~Prr Curian :—Referred back to the District Judge, with
~ the additional direction to receive the evidence of the. wit-

nesses mentioned in the petition of the 29th of May 1865,

and any other witnesses who may be offered by either party
to prove or disprove the genuineness of any account book or
"books, or to explain any entry or entries therein, or to show
in whose handwriting or by whose ‘authority ahy entry was
‘made ; and if no account books of the defendants shall he
produced, to inquire into the reasons for their non-prodac-
tion and take evidence thereon, and to enforce the produc-
tion thereof, 1f any such book or books appear to be in
 existence and capable of being produced ; and to certify his
proceedings hereln within thl ee months from thls date.

The case was resumed for fulther hearmg th1s day.

Reid, Howm'(l, and Nangbhdi Haridas for the appellant :—
We now ask that judgment may be given against the respond-
ent for refusing to produce the books: Act VIIL. of 1859,
Sec. 170, Act XXIII. of 1861, Sec. 87. We show that the
" books did exist ; and the defendants have not accounted for
 their non-production.

Shéntardm Nérdydp for the respondent :—I ‘appear for
Viésudev alone. The other defendants allowed judgment
to goby default. The account sued on extends over a period

“of more than twenty years, from 1840 to 1862, The claim
must be limited to three years previous to bringing the suit.
The District Judge did not go into the question of limitation,
as he held that the claim was not proved.

Coucm, C. J.:—In this case the plaintiff seeks to recover
the balance of an account, alleged to be due by the respond-
" ent Vasudev, as manager for himself and the other defend-
ants ; and the nature of -the transactions between the
parties was such, that the plaintiff relied much on the de-
fendant for vouchers and accounts of their mutual dealings.

The defendant Visudev answered—1st, that the suit was
~ barred by tvheilazW of limitation ; and 2ndly, that the lists of
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accounts produced by the plaintiff were forgeries, ‘an'd t}mﬁja '
he had suppressed those given to him," S

We are clearly of opinion that the suit does not come .
within the limitation of three years. Sec. 8 of Act XIV.
of 1859 appears to be intended for cases like this. The-
evidence taken in the case completely disposés of the allega~

. tion of forgery. It is not likely, in the first place, that the

-plaintiff would forge documents which he himself impugns as

incorrect and fraudalent. If he bad had recourse to forgery,

“he would probably have brought forward & ‘much stronger

case than he has done. It is important in a case like this ,ﬁo
observe that the defendant with regard to the allegation of -
forcrery has made an entirely groundless charge. )

Thete are other suspicious features in the case seb up by’
Visudev.  Nothing (he says) is due to the plaintiff; buton

 the contrary he owes me a large amount.”” The generality

of this allegation is in itself suspicious; and no proof has
been offered in support of it. Then with regard to his

books of acconnt, his first statement on that, subject, made

on’ the 16th of January 1863, a month after this snib Was_,j
‘brought, was that his account books were fraudulently taken
away by his coparcenem. But of that he has produced no

" evidence ; -and he now gives quite a different excuse for the -

non-production, namely, that one of the other defendants had

kept and written the books.

There are thus most serious objections to ‘the way. in

_ which the defendant’s case has been put forward, . and great
“light would probably be thrown on the dispute by the pro- -

duction of the defendant’s books. The plaintiff had undoubt-

~edly a righf to have those books produced, and to extract
- evidence fromthem: In a case like the present the books -

of the defendants would afford the most valuable evidence '
that could be produced, namely, admissions in writing made -
by the defendants at a time when there was -no dispute ve- -

“garding the mutual dealings between the parties, - And as
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" we have come to the conclusion on the ‘ovidence that the

- non-production ‘of the books has mot been satisfactorily
acconunted for, we may safely also conclude that they would
_ be evidence in favour of the plaintifi’s case, if they wWere
: produced

Our view on this point is strenpthened by the provision of

-1566.
July 4.

~R. A. No. 8

of 1864,

Act VIIL of 1859, Sce. 170 ; and although it is not necessary - -

for'us in the present case to give judgment under that sec-~
tion, wo cortainly might do so under the circumstances.

- We have come to the conclusion, in the absencé of any
satisfactory evidence to. the contrary, and having in view

~the suspicious character of the defcnco, that 1Lhe plamtlff

sufficiently provod his clalm.

VVe, therefore, reverse the Acting Judge decision, and
- award to the plamhff the: amount claimed, Rs. 9,979-1-8,
with interest on Rs. 6,841, at 6 per cent. per annum, from
the 26th of February 1868 (the date of the institution of the
ult) until payment ; with costs o
= Decree 7'c'cersed.w

Appml No, 8 of186C emd@? Aet XX. of 1864

© VALLABIIDA'S Hina’cmann and another . ])])cllanié -

GloxaLpa’s TEIRAM ........... e Ivespondem

Bombay Minors’ Aet, Secs 6 9, 10 16, and 24—mistake. in cop _/mg )

" Bengal Act——Invem’my

.

Held that persons appointed Admini:stratbrs to 2 minor’s estate under

Sce. 6 of the Bombay Minors® Act {No. XX. of 1864) arc not liable to.

furnish an mventoly and accounts undu Sec. 16 of the Act -

I'LA'DHAR NANDRA'M died, lcavmg him surviving two

- 5018, who _Were minors, to whom he left his ostate ; hav-

ing by an instrament in writing appointed the appelhntb
~and two, other persons to administer the estdite. |

July 9. -

Ap 1\0 Jof -
1866 under |
Act XX of

1864,

The appellants upphed for and obtained a ccrhﬁcntc of.

admnnatmtlon from the Ju doe of Puna, undoz Sec. 6 of the
TAT12 .
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