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Specml Appeal No. 826 of 1865

Visavana'n GANGA DHAR Appellcmt
 Krisasa's GANESH and others Respondents’

Hindd law—-——Re-umon aﬂer Partztum (Samsmshta)

Held that re-union must be made by the p'm,xes, or some of them, ‘who

. 69

t made the separatlon If any of their descendants think fit to unite, they °

may do so; but such a union is not a re-union in the sense of the Hindd
law, and does not affect the inheritance. '

: THIS was a specml appeal from the decision of C B, Izon,'

Acting Assistant Judge of the Konkan, in Appeal Suit
No. 179 of 1865, affirming the decree of the Munsrf of Bhl-
vandi in Original Suit No. 21 of 1865. -

Gangadhar Ganesh and Kashmwth sons of. Balkrlshna-‘

_ bhat, who were full brothers constltuhng an undivided
Hindd family, separated in food, worship, and estate, after
which they all consecutively died, without" any ‘Te-union
having taken place between them. -

The throe brothers, before separation, had been in joﬁit
- possession of certain land mherlted by them from one
Mahadev, deceased.

- 1866.
Dee. 10.
S. A. No. 826
of 1863,

"Each of the three "brothers left sons; and ‘Va’zsudev; the -
son of Kéashindth, dying first, and without leaiving any issue

-surviving him, Krishndji and Rédmchandra, the sons: of
“Ganesh, took possession of the whole of the one-third share
of the estate of Mah#dev, which Vasudev had inherited from

his father, Kishindth : alleging that they were the heirs of -
Vésudev, as having been in a state of re-union with him -

before his death, and havmg performed hlS funeral . cere-
nionies,

The s,pécial appellant, Vishvanath, the son of Gangadhar,
~“then brought the original suit : seeking to recover from the
- sons of ,Ganesh a half share of Vasudev’s one-third of the
o land mhemted from Mahadev :
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1)1:26(;9 The Munsif threw out the claim, finding that the defend-
§.A. No. 836 ants were the heirs of Vasudev, and that they had re- mnited
of 1865.

with him. : o

_ On appeal, the Acting Assistant Judge laid down the
following (among other) issues : (1) whether Vhsudev and -
respondents were shown to have become umited again, or
not ; (2) if they were re-united, then is plaintiff mlso, by
Hind{ law, Visudev’s heir, or not.

On the firsg.i issue be’ recorded as follows :—

« Tho plammff in h1s examination, admitted the fact of
defendants and Vhsudev being united—this being given as
a reason why defendants’ and Vésudev’s shares of Mahadev’s
estate had not been divided. * * *, I find, on plaintiff’s
own admission, that re-union had taken place between
Vésudev and respohdents.

« In Sir T. Strange’s Hindd Law, Chapter 9 (a), it 15
stated : ¢ A re-united parcener dying while the re-union -
continues, leaving no issue, but a widow, according “to the -
Mitakshard (b), she is entitled to maintenance only, the -
deceased’s share vesting by survivorship in his coparceners ;' - -
and the whole doctrine of re-union (Samsrishta) is explained =
in Chap. IV., Sec. IX. of the Vyavahir Maylkha. From -
this it clearly results that the re-united. coparceners will -
succeed to the estate of a deceased re-united member.

“The following passages seem particularly to bear on the-
point :—Y4dnyavalkya’s opinion in clause 5; * * *;
the opinion of Brihaspati in cl. 4 ; and cl. 15 and 16 [of the
Vyavahér Mayikha] (c). On the whole I believe there is no

~ doubt that by Hindd law, when re-union has taken place,

(¢) 1 Stra. H. L. 234.  (b) Mit. ch. 11, Sec. 1x., 4.—Sce also
-Yidnyavalkya, 3 Dig. 507, 476 ; Vasishta, 1d. 477 ; Vichespati Misra, 1d.
- (¢) 'The paragraphs of the Maytkha above referred to have no bearing.
on the present case. The text of Brihaspati in para. 4 has reference to -
the profectitious acquisitions of re-united brethren ; and paras. 5,8, 15, and
‘16 to the succession after re-union of uterine brothers and sons.—FEp. o
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- on the death of a re-united coparcéener, the remaining copar-
-“ceners will inherit in preference to other relatives.

el therefore find on the second point that plamtlﬂ' is not
] Vasudefv’s heir.” - T

The special appeal first came on for hearmg on the 18th
of June 1866, before COUCH, C.J., and NEWTON, J.

Vishpu Moveshvar for the appellant ‘
Pdndurang Balibhadra for the respondent.

The Court referred the case to the lower court, in order to
determine who were the persons by whom the separation

was made, and in what relation they stood to each other;
and the then Acting Assistant Judge, S. H. Phﬂlpotts, e~
corded as follows (—

, _“ My finding on the issue :—That the father of the parties

- in this case, and- Vasudev’s father, were the persons who

- made the separation, namely, Gangédhar, appellant’s father,
‘Ganesh, respondent’s father, and Kdshindth, father of the de-

~ceased Vésudev. That the persons who made it were own

" brothers, namely, sons of Balkrishnabhat ; but that there is no
proof of re-union on the part of Késhin4th, father of Visuder,
with either of the brothers ;- but that Véasudev, at the time of
his death, re-united with Ganesh ; but whether his father was
hvm(r at the time or not is not. proved

“« In this case the only proof about. re-union or otherwise
of either of the brothers is the examination of plaintiff, in
which he admits the property and person [of Vasudev] were
united with Ganesh, respondent’s father ; but whether that
was before or after Kdshinath’s (Vasndev’s father’s) death is

not proved ; the witnesses merely state*that the fathers of

plaintiff, defendant, and Vdsudev were separate, being own
brothers.” . » . -
© Cur. adv. vult.

‘ CQIkICH, C. J.:—The plaintiff in this suit (the special appel--

lant) sought to recover a half-share of certain land the estate

1866,
Dec. 19, -~
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‘of 1565.
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of Vasudcv, deceased, whmh Vasudev had rocewed ag one«- §
third share of Mahddev, deceased. . . .
~ The fathers of the plammﬂ’ of Vasudev, and of the defend- :
ants (the. special respondents) were brothers and an undi-
vided Hindt family ; and it has been found by the Acting -

- Assistant Judge, upon the case being referred back by this ,
. court, that they separated. -

'The defendants resisted the éldim, on the ground that they
were re-united with Vésudev, and on his death porformed
his funeral -ceremonies.

The Munsif gave _]udgment for the dcfendants, on the/

- ground that they were the. heirs of Visudev, bécause they'

had re-umted Wlth him.

On appeal the Actmg Assistant Judge found, on tuov -
plamtlff’s own admission, that re-union had taken place be-
tween Vasudev and the responden’os ; and confirmed the,
Munsif’s deécree. ‘

Another Acting Assxstant Judge has now, on the case -
bemrf refemed back, found that there is no proof of re-union
on the part’of the father of Visudev with cither of the bro-
thers, but that Vasudev, at the time of his death, was re-united

- with Ganesh, the father of the respondents; and he appears "

to base this finding (as the former Acting Assistant Judge 7,
did) on the admission made by the plaintiff in the original
suit. Tt is not necessary for the decision of this appeal to

ascertam which of these ﬁndmgs i8 correct.

The qucsmon we have to determine is, whéther by Hindé
law it was necessary, in order to alter the course of inher- -
itance, and deprive the plaintiff of a share in Vésudev’s pro-
perty, tlnt the re-union should be made by the pa,rtles who

, ‘separated J

£ 4

There i 1s little to be found in Hindf law-books con’ ’rhe_

subject of re-union, and scarcely any reported cases:
in the cowrts bearing upon the subject. In Tarachand
. Qhose v. Padam Lochan Ghoso (a) it was considered, andf.“

it” was hdd that Whero re-union has taken place among
(a)5 Calc W Ilep CIV R 249,
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certain members of a Hind6 family after partition, the mem-
bers of the re-united family . and their descendants succeed

to each other, to the exclusion of the members of the branch .

‘not re-united.

- This effect of re-union is important in cdﬁsideling in
what cases it is allowable, as it does not. merely affect the
intevests of thé par’mes foit. We proceed, then, to consuler
in what cases there may be such a re~-union.

In 1 Strange’s Hindd Law, 233, it is. said : « Not only
may an original partition be re-formed by means of a sup-
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plemental one, but there may be an entirely new one upon a

re-union of any of the separated, parceners, competent to the
purpose, and this, as well after partition by a father, as
among co-heirs.” :

Sir Francis Macnaghtén, in his Considerations on Hindd
Law, p. 107, says:  After sepfua'mon, and a partition actu-
ally made, families may be again united. This, however, is
an event which seldom happens. I do not know an instance

of it, and the Qupreme Court’s Pandits inform me that none

has ever fallen wﬂ;hm their knowledge.”

 In the Mitdkshard on Inheritance, VChap II Sec Ix,, 3
it is said: “That (re-union) cannhot take place with any
person mdlfferently, but -only with a father, a brother,
or a paternal uncle : as Vnhaspatl declares. ¢ He, who,
being once separated, dwells again through affection with
his father, brother, or paternal uncle; is termed re-united.”

In the Vycwai’zc’zr Mayikha, Chap. IV, Sec. 1x., 1, there is’

this passage : “ Now we proceed to expound the doctrine of
re-united coparceners. On this 8ubject, Vrihaspati defines re- -

union : ¢ He who, being once separated, dwells again, throngh
affection, with his father, brother, or paternal uncle, is termed
re-united.” This re-union, according to the Mithkshara and
others, can only take place with a father, brother, or paternal
uncle, not with others, because no others are included in the
text. But the proper sense is, that this [re-union] arises
even from the joint locatlon of the makers of the [first]
AT 10 -
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partition. For the words father, and the rest; ave merely as & 7

S, Mo, 636 parb to denote the whole, of the persons who make the parti-

of 1865,

.tion, after the example, - ¢ He measures the altar, half within, -
~ and half without :’ otherwise, there would be a division of the

text itself [into three]. Hence, re-union may take place with

‘a wife, a paternal grandfather, a brother’s grandson, a pater-

nal uncle’s son, and the rest also. “He who, being onge sepa-
rated [from the co-heirs] dwells again [in common, is fermed]
re-united  from - joint location [ of such an one], the sense
of separated brothers, [one’s own] sous, and the like, does not

* result.”” This author differs from all others in his doctrine.

In the Ddya-Bhaga, Chap. XII,, 4, after quoting | Viihas- -
patt, it is said : “ A special association among persons other

“than the relations here enumerated, is not to be acknow-

ledged as ave-union of parceners : for the enumeration wounld
be unmeaning.” :

~ The following passages from the Dd.ya-Kme‘Sm'zgmha,‘ '

" Chap. V., show what the author und‘c‘ 6004 by the term “ re-

united” in Vrihaspati. Af‘per quoting the qu‘g@ge, he says—-.
“3.. Therefore where a person has been once distnited
from his father and the rest ;—afterwards the former partition
is annulled by mutual consent of the separated parties, ‘ and
in consequence of an agreement- being concluded- to * the
following effect, ¢ the wealth which is thine is' mine,~that . -
which is mine is thine,” they resolve on dwelling in the same

abode. . This is considered re-union.

“4. Here, since the father and the others ath particularly
specified, re-union takes place with those who are alone -
described, and not with nephews and the rest|who are not
named; otherwise ‘the specific mention of father and the j‘
others would be unmeaning, Such is the opinidn according -

“to the Daya-Bhaga.

“5. The followers of the Maithila school are of bpinion,that

~ the use of the term father, and the vest, is figurative, and that .

re-union takes place, when those, whose right to & share of .

. the common property is established by their birth, re-associate,
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after having once separsted : consequently that reunion can . 1)186(135)
. eC. .

- occur with nephews and the rest.” . , S7A No 836
It - appears to us that the. meaning of the passage from of 1863,

V#ihaspati which is the foundation of the law is, that the re-

union must be made by the parties, or some of them,jvhp_

made the separation. If any of their descendants think ﬁt"

to unite, they may do so; but such a union is not & re-union

in the sense of the Hind law, and ‘does not affect. the

inheritance. Both the courts below having decided that

the union in this case had disentitled the plaintiff from

succeeding to any part of the property claimed, we must .
reverse their decrees ; and remand the suit for a re-trial.

Although no other defence was set up, the valne of the
- share claimed by the plaintiff has not been ascertained.

The costs of the suit, including this appeal, will abide the

P

" result. o » o
Decrec reversed and sutt T'emanded;
- » Specml Appeal No. 804 of 1865,

KESHAVBHAT bin GANESHEHAY .. .. ... ..dppellant.
Bua’cr’rATHI’BA’T ko Na'rA 'YANBHAT. . . . Respondent.

Endowment qf Hindit temple—Annual stq;ﬂnd—~Skarers~—~Hmdu Semale—
Act X1. of 1865—Jurisdiction. .

In a suit by the‘ widow of one of the descendants’ of the grantee- of 2
varshdsan, or annual allowance,%paid from the Government treasury for

" the perforpance of religious service in a Hindd- temple,—to recover ar-
rears due to her husband’s branch of the family from another. descendant,
who had received the whole stipend ; and where it was found by the court
below, that by the usage of the family the duties of the office had been
performed in rotation, and the stipend distributed amongst the descendants
of the grantee in certain fixed proportions :— . . .

Held that it was not competent to the defendant (the specml appel-
lant) to raise the question of the non-divisibility of the warshisan.

". Held, also, that this was not a suit for money due on a contract, or “for
personal property,” or otherwise, within the meaning of Sec. 6 of Act XI.
of 1865, cognisable by a Court of Small Causes in the Mofussil.
 Quere, Whether the appropriation of an annuity which is in the nature
of a religions endowment as private property is justified by Hindd law.:

Quaere, Whether a Hindg female is competent to perform, cither in
person or vicariously, the services for the maintenance of which a religious

.endowment has been granted. - : . :
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