APPELLATE CIVIL JURISDICTION.

Speaml Appeal No. 836 of 1865

. K P SULE e ......................,.....Aj)pellant
, DHUNDIRA'T ,,VINA’YAK R TR O ...Respondent.

Grant of land—-—Recezpt of rent——Acqmescence

In a smt to recover possesswn of land, ' where it appeared that the defend-
ant’s father had, in a. D. 1801, obtained possession on a lease of 280.
bighds from the Goveriiment of Kulébd, and that the plaintiffs’ father

) had in 1806, obtained a grant of ten unspecified bighds of the same land, .
" but that he never asked to have them marked out-and given-to him in.

specie ; and that he and subsequently bis sons ‘the plamtlﬂ"s were~ content
" up tothe year 1856 to receive from the defendant’s family, .in respect
"of their grant, the rent formerly paid by them to the Government for
" the same : the District Court réversed the decree of the Munsif, and threw.

55

- out the claim to recover possession of the land,-on the ground that thq, .

plaintiffs must be taken, after such a lapse of time, to have acquiesced in

.- the arrangement that a yearly rent was tobe recelved thhout any partl-

cular, land being marked out as theirs :— L .

.

Held that it was competent’ for the Assistant Judge to come to that con~

clusxon, under the cireumstancés ; and that there was no ground for saying

- that thére was any error of law in his decision, vsluch was accordmwly

) afﬁrmcd R

»

THIS was a special appeal from the declswn of C: B. Izon,\
Acting Assistant Judge of the Konkan, in Appeal Suit

No. 72 of 1864, reversing the decree of Mukundario Bhas-, :

kar, Munsif- of Pen, in Or1g1na1 Suit No. 2460 of 1861.-
Koshav and Lakshuman, SOnS of Pandurang Sule, brought

the suit for the recovery of ten blghas of land out of a field

" named Bhangarl stating that the same haél been granted
_as indm to their father by HlS nghnESS the late Angma of

Kulabh, and that an order had been sent to the Pétil and to-

the father of the defendant in A, D. 1806-7. to deliver over

possession thereof; that in A’ D. 1826-27 the Honorable
- Company’s Government made a list confirming infms to the
_ defendant’s father and his subordinates, which contained
"the item of Rs. 80-9-0 on account of the ten bighas- granted
“to their father; that the defendant’s.father used to pay to
them the amount accrmng due from the ten blghas ; but
""that it had been stopped since the year 1806 87, :

1868.
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" The defendant pleade,d'}ﬁoéses‘sion forlonger than sixty

S A womsg years ; that the rent merely of ten bighds was granted to the

of 18G5,

plaintiffs’ father, which he did Tiot object to ; that as no de-
mand for it was made since the year 1856-57, ithad not been

" paid; and that the whole field having been granted under a

kafl to his father in 1800-1, the Kulab4 Government had
no right'to grant as inAm any land out of it ; and that a suit

- to recover possession of the Jand would not, therefore, lie..

: The issues laid down by the Munsxf:wme as follows :—
(1) whether the plaintiffs have properly valued their clamm; -
@) whethel the claim i§ barred by the law of limitation ;.
(8) Whether the plaintiffs are entitled to recover possessmn

of the land from the defendant

The list,” No. 57 sconfirming tho indms was produced byi
the defendant, and showed the amount of annual rent pay= .

. able for the land in question to b6 Rs. 80-9-0; and the plain-

tiffs having valued their claim at eighteen times that amount,
the Munsif found the suit to be properly valued. And 1t/".7,

. being admitted that rent on account of the Indm was paid to-

the plamhﬂ’s up to the year 1857, the clalm was not barred. | ‘

As to the question, Whebher it was the land that was :
granted as inhm to the plaintiffy’ father, or merely the rent '

" of it due to the Kulibd Government—ihe defendanb retam-
~mg possessmn of the land—the Munslf held that, ‘as the

whole field was held by the defendant’s father from the -
Government under a kadl or lease, which ‘did.not give the,
land away absolutely ; and as the same government subse- :
quently granted to the plaintiffy’ family ten bigh4s ouf of -
that field for maintenance, and, further, as-it afterwards

_issued to the defendant’s father an order directing -the deli-
~very of sepamte possession to the plaintiffs’ father, it was -
_put beyond doubt that the land in specw was | gmn’ced to-the °
* plaintiffy famﬂy And although the plaintiffs’ family ad-
‘mittedly never had possossmn—-—recewmo* only the rent~—"

_ that did not amount to a relinquishment of the’ indm lind

- by them. The Munsnf accordmgly, passed a" demee in
: then favour, - e - LT
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The dofendant appcaled, urging that the rent only was J&SGB;G
gmnted to the plammﬁ‘s’ father by tho sanad ; that the land S A No &30
~belonged to him, having been granted to his father on ac- of 1665,
~ count of his having reclaimed it ; that possession had never
- been takon, agreeably to the order directing delivery of the
7 ten bighhs, which order was, therefore, ineffectual ; and that

Vthe Government had no right to grant the land in inam.”

The Ass1stant Judgoe laid down the followmg issues. for -
decision :—(1) what is tho meaning and scope of the sanad
No. 4, that is, whether its purport was to grant the land;

- {2) if S0, whethor such grant was to any extent inval-
idated by the previous right of the defendant under the
katl No. 12; (3) whether the fact that plamtlﬁ’s/never had

- been in occupation, and never obtained the specification and
demarcation of the land grantea to them by the sanad, de-
bars them from evicting the defendant ; (4) whether the
plmnmﬂ's since 1856-57 ever demanded rent, and whether -
on such demand defendant refused to pay rent or not.

On tho first issne the Ass1stant Judge was of opmion,
upon  the counstruction of the sanad and the order, both
~-issued on the samo day, that the land was clearly granted in

indm to the plaintiff’s father, Pindarang Narsimhé sond -

“that the plaintiffs were and are in the position of indmdArs.

" He, accordingly, held that the sanad No. 4 was a grant of
ten ﬁnspcmﬁed bighas of land out; of the khar Bhanghri in
indm to. Pinddrang ; and’ that it was intended- to confer
- such possession as is usually conferred on infmdérs;

‘On the second point the ' Assistant - Judge found. that
the rights conferred on the defendant’s famﬂy did not in any’
way imvalidate the grant to the plaintiffs, on the ground
that the katl (No. 12) mentioned no term during which the
land was o be held, nor was it mentioned that it wasto be’
held -in perpehuty—-—the words. used . being that so much '
-rice should be paid yearly (sal dar sal) ‘tha in the Laul
Government had not made over any of its own 11<rhts it
“ (did not confer the rights of an indmddr, but only possession of

tho land at a reduccd rent; that if some of the rights con-
AJ 8 o
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5 11863 ~ ferved by, the provious grant were in conflict with some given '
uly 1

53 0,533 by the subsequent one, tho Government, which was absolute, - - o

of 1865. might have so_acted, and the last rather than the fivst

sanad- should then be looked to; but here the katl and
. the sanad did not conflict. :

- On the third and fourth pomts the followmg observahons
were recorded :— -

D On the third point I ﬁnd that the pl‘untlff' is dob'ured
from evicting the defendant now, in consequence of his
never having taken any precise land into his possession.
The grant was in 1806 ; -and I think by this time he must
bo held to have acquiesced in the ;irran'gbment that he was
to receive his yearly rent without any particular land being
marked as his. - No doubt at the time he might easily have . -
enforced the order of the Government, and obtained somo
particular land being set aside as his. But at present fromi -
what land is the defendant to be evicted ! Some unknown'
ten bighés out of two hundred and eighty.

“The mere fact of his never having had occupamon of the =

land himself could not debar the plaintiff from evicting a
tenant who refused to pay his rent. Bub it is widely different "

- when the inhmdar has suffered his right to lie dormant for.

sixty years, without ever taking-the trouble to h&ve the lahd‘ g
marked out. ~ ‘

S On the fourth point no finding' is ab present requlred o
but if it ghould be decided - by & higher court, that even . .

'1aches so long and peeuliar on tho plaintiff’s part does mot =

: ,debar him from obtaining possessmn of the ten blghas,,, ‘

“then it would become. necessary to decide whether, in

_effect, defendant refused to pay rent, and so & ‘camse for -

- ovicting-him has arisen. The defendant pleaded that he
o was Williﬁg to pay ronb ;nor can I think the paper. No. 86
atb all sufficiont to prove that he ever refused -to pay.. Thd ,

= 1ssuo, however, wWag nob laid down by the Muns1f '

I my view of the case is rwht plalnmff is only entltled to
s for rent, and not for possession of the land, _T; according
~ ly, reverse the Munsif’s decree, and throw out the claim.”
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The specml appeal came on for hearing this ‘day before.
_-COUGH, CJ., and NEW’I‘ON, J.

thmjlal Mathuradds for tho appellant -—-Althouga th’ey
) land has'not been marked-out, still the plaintifis’ titlo has
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of 1805.

i ‘been tmiformly ‘acknowledged by payment of ront, “The '
: punmplo of Rog. V. of 1827, Sce. 1, cannot” apply to this -

case. Under tho older decisions the right to one’s mirhs
~ was nover barred : it could boe assorted at any time. Tt hag’

- by recent decisions been ruled, that any person holding

for thirty years acquires a right by prescription, whether the
land held be mirds or any other; but that ruling cennot

" _apply to this case, for horo tho respondent has not been .
' holdmg as proprietor. 'The Assistant Judge Was Wlong in’

© law in not awarding possession:

Sh(mtamm Nérdyjanp, contm, contonded th it the kail
having been granted in 1801, the relation of landlord and
*‘tenant was, from that timo, created between the defendant’s
* father and tho Government ; that tho lease at the reduced

renb was gmn’ncd in consideration of 1mprovements and was. °

a pormanent loaso; that if the grant to the plamtlﬂ“s father

wag of the land and of its possession, the claim to have it
marked out was barred by Reg. V.of 1827, Sec. 4. But, -

apart from that, the Judge had found, from the long and
silent acquicscence of the plaintiffs; an arrangement between.

the parties that the plaintiffs should take the rent, and the -
~defendant hold the land, permanently.. There was no rofu-

sal to pay rent ; and .the Judge had expressed himself in
favour of the defendant so far as the present finding wont,

-Couca, C. J. —The facts of this caso appear to be these :

The kafil was granted to the defendant’s father in 1801 by
the “government of that time; and he became a tenant .

under that government. = Afterwards in 1806 came the grant. ’

© to the plaintiffy’ father, in which the kadl.of 1801 is mot

referred to. .

Tt is doubtful whether the plamtlffs father . ever had o
“right to eject the defendant’s father. = Although it might be
that an arbitrary government might not always respect its
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legfﬁlsl engagements, we ought  to presume that it weuldf'-‘be
e A, No. 656 doing what was fair and proper. - Possibly tho plaintiffy’ -
of 186". father may havo had a right to enforce tho marking out and
scparate delivery of possession to him “of the ten- bighds ;

but after this lapse of time we cannot say what arrange-

ment was intended to obtain between the parties. It is not

for plaintiffs, who have been content to receive the rent for

- so long a period as fifty-five years, to turn round and call

upon the defendant to give evidence of What that arrango- -

ment was. '

Looking'&t' the kafl and tho circumstances of the case,
it was quite competent for the Assistant Judge to hold that
tho plaintiff was not entitled to recover the land. Thereis -

* no ground for saying that he committed any crror in law in
deciding as he has done. If the defendant refuses to pay.
rent, tho plaintiff may bring his suit to recover it; but we
can make no order upon that subject in the present suit,
which is merely to recover possession of the land.

We therefore, affirm the decree of the Court below wﬂ;h -
costs. "
Décree aﬁ¢med.

Special Appeal No. 844 of 1865,
BaBAIY DN BAMIV vvencevnesivennnvensns oo Appéllant.
KA’SIMBHA 1 valad Azaupua’t ahd others.., Respondents. -

; Remand fo District Court to correct a defect—DMistake of District Judye-——, -
Second_remand.

. A'n‘Acting District Judge having made a decree, reversing the decree.
- of the Munsif who threw out the plaintiff’s claim; omitted to pass’
8 decree himself in favour of the plaintiff, which his finding showed he-

* intended to do: the case was remanded on special appeal by the High . .
-Court to the District Court, with an order that a decree should be passed;
but the District Judge (who had meanwhile returned to his appointment)’
re-opened the whole case, and passed a decree directly opposed to that of -

* - his predecessor, in which he confirmed the Munsif’s decree :—

- "Held that the decree of the Judge should be reversed, ‘and the suit
" again remanded, in order that he might pass a decree for the plaintiff, in
accordance with the view of the case expressed by the Acting Judge, with

which the High Court saw no glound upon the apecml appeal before it, to
mterfere,
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