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Special Appeal No. 170 of 1865.

Viva'vag Diva’ EAR, Deputy Mmstrate r. P,
Strat District «ovveeviviniennnann. Appellant

.BA'Y ITCHA’ wife of Mahashan&m Harishankar. Reopomlent

" 1863,

S.eptember 18. |

S. A. No. 170
of 18C5.

Held that neither'Act XVIIL. of 1850 nor Sectvox‘s 63 and 212 of the ‘

- Code of Criminal Procedure protect a Magistrate wlo has failed- to act

reasonably, carefully and circumspectly in the discharge of his duties,
Vithobd Mulkdr? v, Corﬁel’d Bom. Sup. Ct., (sée Appendiz, post)folloned

THIS was a special appeal from the decision of C. H. -
Cameron, District Judge of Sfirat, in Appeal Sunit No.

82 of 1864, confirming the decrée of W. M. Coghlan, Semoru

Assistant Judge of Broach who tmed ’ohe or1g1nal suit.

The following Judgment was recorded by the Semof

) Asalstzmt J udge :—

¢ This iS' an action brought by Itchd, wife of MahAshan-
kar, a woman of the Bdzkeriva Brihmin caste, to recover:

_ damages against Vindyakrho Divikar, Deputy Magis‘orate;

holding the full powers of a Magistrate at Broach, for.certain -
acts “alleged to have been done by him in his maglsternl'

capacity.

- The- acts complaine& of are : the search of Bai Ttché’s

house in the absence of her husband ; her being in the cus-
tody of the police for a night -and-a day ; and- her being -
ordered to find bail to the amount of Rs. 800, as a condxma.,‘

“of reiease from custody

T« The'd’éf’encfant answers that ke acted Ie'g*dﬂy in takiﬁg :

‘,“':‘,Vthe plaintiff’s bail, under Séc. 212 of the Code of Criminal
- Procedure; on the complainé of one Réjarbm Udemm and
. on the rewort of the 1*0uzd'=x' of Broaoh that plamtlff was

‘not in custody by his or ders, and has suffered no loss ab his

hfmds Defcud‘mt claxms the protectlon of Act XVIII of
1850, -
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“Two issues have been ﬁxed for trial in tlns case ——(1) 5 tls(li;) .
eptember Is

“Has the plaintiff’ suffered i 1n3u1y, loss of character .or-other “§ A Fo. 170
“,v'damawes, from the act or acts, or from the order or orders - of 1865,
of the defendant, as recited in the plaint; (2) if the plamhff ‘
~ have suffered as above set forth, is the def’eﬁdant protected

~from a civil action by Act XVIII of 1850, in that he a\,tedf'
as a Magistrate in good faith, behevmg }umself to have’

: Juxlsdlct1on to do or order the acts done or ordel ed by h1m

Tt will be Weﬂ, in the ﬁrst pIace, to Iay hold of the faqts.
which may be considered as common ground in the case,—
- facts either asserted, or assented to, by both parties. - These

facts are, that, on the 8rd of 'Septemi)er last, one Rhjaram

Uderam presented a petition {o theFouzdar of Broach, stating

_that Mahhshankar Harishankar, the hushand of the plaiﬁﬁﬁ',

" had, under a decree of a civil court, attached some property of
* his; a‘ndvhad' taken it out of his houss, but returned 1t after=.
*wards in consideration of a money payment; and that on
ex%niinino' the property returned, he found that four ear-
rings, a ﬁngel ring, and Rs. 2 in cash were mlssmg ; and
‘ that he suspected Mahashankm of hamng taken them.

T Tllu I‘omdm sent . thls petmon to the dbfendant for
©oor <1ers, and the defendant issued a warrant to search Mahd-"
k %hanxar s honse. Both partieé to the suit areagreed that
~ Mahfshankar’s house was searched, on’the night of the 8rd of
.- September, and again on the morning of the 4th of Septem-

~ber ; and that the police found, or:reported that they found,
at the first search, a brazen cup.of the value of some three
- annas,and, at the second search, a finger-ring which Réjérém

identified as his own; the cup being found in an earthen’
recess in a corner, and the ring in a locked box, which

had to be broken open, the key pot being at hand. “Both
- parbies are agreed that Mahéshankar was absent at the time,
and that his wxfe, the plaintiff Itch4, was at home and presen’r
- ab the search. It ‘1s also agreed that Ttcha was required to
attend the Fouzdar’s office the next day, and was sent by the
* Pouzdar to the, defendant, the Deputy Mmmstrﬂte, and was’
sent back to the Fouz&nx by the dofendan’r with an order



38

1665.
September 18.

BOMBAY HIGH COURT REPORTS.

that bail should be. taken to the amount of Rs. 500; that. '

S. A. No. 170 the requisite bail was found, and that Itcha was rele'tsed So -

of 1865.

far is common ground beyond this the partles are directly
at issue.

« Plaintiﬁ“ and her Witnesses'1~ep1'esent that sh;a was under -
the close custody of a police guard, without food and withont -
bedding, f’lfbln the evening of the 8rd till the evening of the-
4th ; that she was taken publicly in custody of armed police-
men from her house to the Fouzdar’s oﬂice,' thence to the

- Deputy Magistrate’s office, and back again to the Fouzdar’s

office, when she was released-on bail. The witnesses for the

~ defence say that Itchd was ab liberby-—at any rate until the

second search—that she slept in the inner room of her

"house on the night of the 8rd, and ate her morning meal at

liberty. I must see thh of these accounts is borne out by

‘the ev1dence

« Balkrishngd Jekrishn4 (1), next-door neighbour to Itch4, |
deposes that he saw her in custody of policemen, withouta -

: b’ed; in the verandah of her house, at midnight on the 3rd,

and again at about 8 A. . onthe 4th ; that he heard the
Fouzdar order the police to take Itchd to his office ; that he

“saw Itchhremoved by the police from herhouse ; and that he .

followed her, she - walking between two policemen, as far as
the old bazaar, where he left her ; that he went to the Deputy
Magisfrate’s office afterwards to see how matters were going,
and saw Itchd stand between two policemen ; that later in
the day he heard the Deputy Magmtrate order the pohce to' .
take Itchd to the Fouzdar ; and that he saw them take her”i'

' away.

: “,Bhafshankar (2), a witness called by both sides;’ andr .
Gelabhai (8), neighbour of Ttcha, who were called on by the -
police to witness the search of the house, depose -to Itcha

" baving been in custody in her verandah on the night of the:

8rd and on the morning of the 4th of September ; Gelabhai

" () further deposing to her having been in custody -ab the

Deputy Magistrate’s and the Fouzdar’s offices, until bail was

. found; and to her weakness and exhaustion on her walk
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" home to her house. He describes Ttch as a young woman
of fmbout éighteen years of age.

« Jebhai Ramclnndra. (4) ‘8" brothel-m-law of | Itcha,:

: deposes to having seen her. in custody at the Deputy Ma-
- gistrate’s office, and to having petitioned the defendant to

release her on his, (Jebhdi’s) pr omlse to produce Mahéshan: -
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" kor Harishankar when required. ' Rémchandra Kélidas ’)
_deposes to- having been at the Deputy Magistrate’s. office .

“when Ttchd was brought there, and' to-having heard the

defendant say ¢ Bring your husband, or you will be sent to
the jail at Strat;’ and to having seen her kept in custody
. till evening, when she was bailed by Ménchéram at the

Fonzdar’s office, and the key of her house returned to her by

“a policeman. Manchirim (6) deposes to the same effect as
RéAmchandra, adding that. ke found bail for Ttchs. ‘The
witnesses speak of Itcha’s hugband as a man of* good
commercml status.. ‘

“The plamtﬁ' hersolf Whose depos1t10n swas taken by

: commlssmn, under Sec. 175 of the Code of Civil Procedure, .

‘states that she was in close oustody for a night and a day,
‘and did not eat nor sleep during that time; that the Deputy
Magxstlate asked her where her husband was, and told her

that she should be sent to the jail at Strat.

~

“The Fouzdar of Bfoach 7 _depoéeé that he gavenoorders
for Ttchd to be placed in custody on the 3rd of September;

‘but that on the 4th of Sep‘bember, when the ring was found,
he suspected her, and gave orders that she should attend at

his office ; he says that if Mahdshankar, Ttch&’s husband, had ’

been present, he would not have required Ttchd to attend at

his office. The two policemen (8 and 9) who were on guard

at the house stato that Ttcha was ot in custody on the night

of 3rd of Septﬂmbel, but slept: inside the house apart from '

-the police gua rd, and’ oooked her meal in the morning.

" ¢The ev1dence of Réjéram Uderam the person on whose
] s

complaint the search warrant was issued, is to the effect that

Itcha was not in custody during the search, and was not in
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Se 1863, the verandah of her houss during the mght of the 8rd of

cptember 18,

S . Ne.170 September, since he slept in a neighbouring verandah, and

- of 1865 st have seen her, had she been there. His deposition was
given in such an unsa,msfactmy manner that I place httle

if any, 1ehance on it.

« VVltnDsses Nos. 11and 12, newhooura of Itcha depose to
having seen the police in the verandah of Itch#’s house, but
that Ttohd herself was not with them, and also to having
seen her at liberty early next rorning. Witness No. 13
deposes to having seén Itcha on the 4th of September at the ‘
'Deputy Maglstrate s office sitting wppmr«ently at liberty. l

b

e The documentary ev1dence in the case (except on one .
pomt which will be noticed hereafter) goes to prove the facts
admitted by both partws and the further exhibits Nos.:
85, 36 and 37 filed by the plaintiff refer to subsequent and
different procee&mgs and do not bear on the issues m ﬂus

Sulb

“ The evidence is too contradictory to enable me to say,
whether or,_n;ot Ttehé was kept without food and bedding in -
thesverandah of her house on the night of the 8rd of ‘Sep‘cem'-l :
ber ; bub I think it is cleaﬂy proved that she was really n i
police custody from the evening of the 3rd untll the evemng :
of the 4th of September. ’

* “The issue of the search warrant was legal under Sec. 114 -
of the Code of C‘rinifnal Procedure, and the defendant seeks
to J\lStlfy his other pr oceeding gs, by saymg that he- acted
under the prowsmns of Sec. 212 of the same code bub this
section in no way authorizes the retention in cusbo,dyor
‘holding to bail a person against whom no charge. has been'ﬁ
preferred. It runs thus: ¢ When any person shall qppear :
or be brought before a Magistrate accused of any offence eni- -
tered as not bailable i in column b of the schedule annexed to’
this Act, such person shall not be admitted to bail i if there
appear: reasonable ground for believing that hel has been ‘
guilty of the crime imputed to hnn hupif the evidence gwcn
in support of the accusation .Jhall , in the opinion. of the-
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Magistrate, not be such as to raise a strong presumption of
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the guilt of the accused person and to require his committal, § 3 wo. 170

or such evidence shall be adduced on behalf of the accused
person ag shall, in the opinion gﬂf the Magistrate, weaken
the presumption of his guilt, but there shall appeaf to the
‘Ma‘ugistrate in either of such cases to be sufficient ground

for further inquiry into his guilt, the accused . person shall ‘

- be admitted to bail pendmg such inquiry.’

“The proceedings under con51delat1on are those. of a
- magistrate. With regard to them the maxim Omwia pre-

sumuntur vite et solenniter acta does not apply; the -law.

requiring the magistrate to show the legality of -his proceed-
ings, and not presuming regularity as it would in regard
to a superior court. Sec. 212, above quoted, certainly
‘affords the defendant no warrant for keeping Itchh in
custody at his office, and then ordering her to find bail.
She was accused of no offence, and no ev1dence had been
given agmnst her.

“ Sec. 68 of the Code ‘of Criminal Plocedure allows a
maglstrate to take cognizance of an offence without a con-
plaint, but it cannot he held to cover such proceedings as
those of the defendant; -since Itchd is not shown to.have
been known-or suspected to have committed any offence,
- nor was any warrant or summons issued against her. The
. Fouzdar in his deposition says that he would not have sent

Ttché to the cutcherry at all, if her husband had been pre-
“sent; and two witnesses_(5 and 14) say that the defendant
.asked her where her husband was, and thre‘wtened to send
her to the Stirat J ail,

¢« The defendant in his order to the Fouzdar (45) Writes
thus :— Ttché resides in the same house in which the stolen
property was found.  Cemplainant. cannot' adduce proof
.against her; still her security for appearance in the sum of
Rs. 500 should be taken, until the acensed appears” ' It
appears to me that Itché was not suspected of any offence ;
and that the ostensible reason of her bemg> arrested aud

held to bail ‘was to secure the presence of her hu%band
Az G ‘ :

of 1865.
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Mahéshankar., I am glad that the' evidence permits this

5. A, No. 170 deduction ; as I see no other, consistent with a belief: in

of 1865,

the honesty of purpose of the Fouzdar and of the Deputy
Magistrate, '

“Yooking at the matter in its bost light, the fact is
apparent thab a woman, not charged. with any offenice, has
been kept in custody for "some twenty-four hours, because
her husband was suspected of having stolen property-in his"
possession, - The whole proceedings, from the moment that
Tteh&’s liberty was trespassed on by the police on the even-
ing of the 3rd until she was released on the evening of the

“4th of September, were illegal.-

“ The maxim respondeat superior applies in this case

~and renders the defendant answerable for the.conduet of -

the police authorities. The arrest itself must be considered - .
as his act. It was not ordered by him ; but he ratified it by
continuiﬁg' the custody and taking. bail.. A subsequent
ratification has a retrospective effect, and is equivalent to a
prior command. The rule is not without an éxception 5 and

the exception. is in favor of a magistrate, who is not held
- responsible for the wrongful or illegal acts of his subordi- -
“nates, if he can show that he himself acted within the scope

- of his jurisdictioﬁ The deferndant has not shown this, ‘and.

cannot come under the exception. - He must be regarded as
the cause of whatever injury Ttch4 suffered from b.emg -
custody on the ard and 4th of September.-

~¢ For the above reason, I find on the first issue that the
plaintiff has suffered injury and loss of character from the

“acts and orders of the defendant, in that she was illegally

kept in the custody of the police from the evening -of the
8rd of Soptember 1863 till the evening of the 4th of
September 1863, when she was 1lleoa11y held to baﬂ by the. )

. defendant

. “ With 1egard to the second i issue, it will be well to eon- _'
sxde1 first, the meaning of Act XVIIL. of 1850; and, second, -

whether it protects the defendant in this action. The Act
is as follows e '
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e ‘An Act for. tlze Protection of Judicial Oﬁcels

- ¢ For the greater, protectlon of Magistrates a-nd others
acting judicially, Tt is enacted as follows:—1. No Judge,
. Magistrate, Justice of the Peace, Collector or other person
: 'act\ing judicially shall be liable to be sued in any civil court,
- for any act done or ordered to be done by him ‘in"the dis-
charge of his judicial daty, whether or not.within the limits
“of his jurisdiction : provided that he at the time in good faith

* believed himself to have jurisdiction to do or order the act
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complained of : And no officer of any conrt or other person, -

bound to execute the lawful warrants or orders of any such

~Judge, &c., shall be liable to be sued. in any civil court for

- the execution of any warrant or orders which he would be

bound to execute if within the jurisdictiqﬁ of the person
issuing the same.’

““There are within.my knowledge only two' cases which
‘bear on the interpretation of this Act (Nwjooshd v. Travers,
quoted by Vakil Sripatrdo, does not bear on the interpre-
tation of the Act), namely, Vithobd Mulhdri v. Arthur King
‘Corfield, tried before Yardley, C.J., and Jackson, J., in the
late Supreme Court at Bombay ; and 6La,mg v. Gubbins,
referred to by the learned Oluef J us‘mce in the former case.

*Tn Laing v. Gubbins, Peel C. J is reported to have said.

that the words ¢ good faith’ in the A.Gu are equivalent to bond

ﬁde‘, and that the Act protected excusable errors only, and

should not be extended to inexcusable errors. Sir William
_ Yardley, i quoting this declsmn, said in the case of Vithobd

v. Corfiéeld, < if this had been tried by a jury, I should have

left it to the jury to say, whether the Magistrate had acted

reasonably, circumspectly, and cmefully ; and I should have-

‘added that a man could not be said to have so acted, unless
he tried to avoid errors.’ Sir Charles Jackson, concurring
-with the Chief Justice, added: ‘Tt would be hard that a
- Magistrate should be held liable on the ground of miscon-
struing a statute.” The authors of the Penal Code have shown

the force which they understood to attach to the words.
¢ good faith’ by Sec. 52, whick is as follows :—Nothing is
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said to be done or believed in good f'a;ith,: which is done or
believed without due care and attention.

¢ Tt is not too much to assume that persons invested with
magisterial powers are of an average intelligence and discre-
tion ; and it cannot be too much for the law to expect from
them such an amount of care and circumspection in : the .
discharge of their office, as ordinarily discreet persons are
in the habit of bestowing on private transactions.

¢ In the defendant’s conduct in regard to the woman Ttché,
I look in vain for care, circumspection, or an apparent wish.
to avoid error, or even for the exercise of such care as dis-
creet men usually exhibib in their private transactions. The

errors committed are mot said to be, nor do they appear to

be, the result of misreading the law ; and I am happy to add.
that they have not been shown to be the result of ill feeling
or of enmity. T attribute the wrong done to want of care

 and want of trying to avoid error : common care would have .

prevented defendant from keeping the plainﬁff in ‘cﬁsbody’ :
and ordering her bail to be taken in the absence of any char gé -
or information against her; and would have prevented him -
postpomng taking R&jaram Uderhm’s deposition till several ‘

_days after Ttchd’s lease from custody.

-« For the above reason T find, on the 2nd issue, that the

defendant is not protected in this action by Act XVIII.
of 1850.

“'The remaining question is, what amount of damages is.
the plaintiff entitled to ? She is entitled to fair and temper-

- ate damages for the wrong she has suffered. I consider the

amount claimed (Rs. 9,000) as excessive. The plaintiff, by

- fixing her claim at so large a sum, has only herself or her
~advisers to blame, if the amount granted by me does little

more than cover the costs. I give judgment for the pleum- :

- tiff for Rs. 500, with costs in propmtlon

- The speCJal appeal was heard this day
, thaﬂal Mathir adas for the wppellant
Nén&bhés Hor zdas‘ for the respon&ent
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Wrstropp, J. :—In this case it appears that certain orna-
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ments: were taken possessmn of by Mahishankar, the hus- 52 nvo. 170

" band of the ’pl‘am’m{t Ttché, in execution of a decree against
one -Rajarim, an act, upon the regularity or legality of

which, we are not now called upon to pronounce any - opm- :

of 1865.

ion. Those ornaments were; with certain alleged exceptlons y

reburned in consideration of a satisfaction or part satis-

faction of the decree by payment. The omaments, alleged

" to be missing, were stated by Ragamm to have been
improperly detained.

Under such circumstances, the proper course for Rajaram
~was to bring a civil action, in the nature of an action-of

detinue or trover, againt Mahéshankar, or to have applied -

. in the snitin which the decree had been made against him
- (Rijdram) for an order directing Mahishankar to restore
those ornaments.

Instead, however, of taking that course, Rajdrim repaired

t0 the Fouzdar of Broach, and preferred a charge of theft

‘against Mahfshankar., The defendant, as a Full Power
Magistrate, was applied to by the Fouzdar; and he (the
defendant) ordered, first, a search of Mahashankar’s house
~ (in itself a very objectionable proceeélmg, inasmuch as the
dispute as to the ornaments was purely of a-civil character),
“and ordered, secondly, if not the original arrest, at least
the detention of Mahashankar’s wife, the plaintiff B4 Ttchd,
in custody, until she should give bail to thé extent of Rs. 500,

an order for which there was not a shadow of legal founda-
tion, as, indeed, the defendant’s own written order shows, -

-mentioning, as it does, that R4jirdm was unablo to adduce
any proof agamsb her.

It is quite unnecessary for us, in considering whether

or not the decree under appeal can stand, to look into the
- conduct of the Fouzdar previously to the appearance of the

plaintiff before the defendant, or to resort to the doctrine .

of ratification. We find quite enough in the conduct of the
defendant, so far as it affected the plaintiff, from the time of
her appearance before him, to render him amenable to .this
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. 1865.°  action. Knowing that RAjarAm had no proof- whatever -
$Eptgnlber 18.
8., A. No. 170 ©

of 1865.  gent herin custocly to the Fouzdar and substantially ordered

‘against her of the commission of any offence, the defendant

- him to detain her until she gave bail. We cannot come to
"any other conclusion than that he made that order for the
purpose of placing undue pressure upon the husband, who
was then absent; and as to whose absence I may observe
that there has not been anything brought to our no‘mce to»-
indicate that it was caused by any improper motive.

Conduct so illegal and oppressive is, we thmk quite incon-
sistent with the reasonable, careful, and circumspect discharge
of the duties of a ‘magistrate. We concur in the doctrine
laid down by Peel, G J., in the Supreme Court at. Calcutta,
and Yardley, C.J., “in the Supreme Court at Bombay, in the -
cases cited by the Senior Assistant Judge, that if a magis-
trate faﬂ to act reasonably, car eful]ey 5 and circimspectly in the
‘exercise of his dutles, and if, by reason of such failure, he do *

~ that for which he has not any legal authority, he cannot be
permitted to say that, at the time he thus acted, he in good
faith believed himself to have jurisdiction to do the act com-

- plained of, and hé, therefore, cannot obtain the protection of ‘
Aet XVIIL of 1850, nor of Section 68, or 212 of the Code of
Criminal Procedure. ' ’

Tt has been contended that the case would have warranted. :
“the award .of heavier damages than Rs. 500 against the
~ defendant. Possibly that may be so, but we donot feel bound
to express any opinion on that point, as the plamtlﬁ" dld not

" appeal against the Senior Assistant Judge’s decree on the
ground of inadequacy of damagos, or give any notice of her
intention to raise that question under Sec 848 of Act VIII
of 1859,

YVe afﬁrm the decree of the lower court Wlth costs

TUCKER and WARDEN, JJ., ooncurred

. ADecree affirmed.
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