‘APPELLATE CIVIL JURISDICTION.

Specml Appewl No. 673 of 1865. -

Jiva’ PATI}L Rammimna’ i, Appellant

MA Lu'gst’ MA rU’ NATHUNA and others. Reapondents.'

- Mesne prqﬁts—Intel est—Sepamte smt—-—Act XXIInL of 1Q61

Held, under Section 11 of Act XXIIL of 1861 that a separate smtv

‘could not be maintained to recover mesne profits- or inferest, payable in""

respect of the subject matter'of a suit instituted after Act VIIL of 1859

came into operation; but that-all questions relating theéreto ought to be
u1ged before, and be determined by, the court exetuting the decxee passed

in such suit.

%

THiS was & special appeal from the. decision of A. Grant,

District Judge of Ahmedabad, in Appeal Suits Nos.
159 and 172 of 1864, amending the decree of the Munsif of -
: thmduka. ' :

- The Judge, in appeal recorded the followmg Judament —

“The brothers Malukjl and Tssd Mérd succeeded, aftor g
fong course of litigation, in obtaining a decree- ‘establishing:

their title to a field of seven bighés 5 but were wrongfully
kept out of possession for tWO years by Rahunna fathel of
defendants, = I

“They, therefore, brought a suit to recover the mesne
profits for the two years Samvat 1916‘and 1917 ambuntino-
- to Rs. 416, together with Rs 84« on account of. interest, m'
all Rs. 500.

-

taken measures for enforcing their decree sooner ; and that
the suit was barred by See. 11 of Act XXIIIL. of 1861,
according to which the plaintiffs should have made their
demand for mesne. proﬁts in applying for execution of
_ their decree.

- *The Munsif of Dhandké awarded plaintiffs the mesne
ploﬁts clmmed but dlballowed their clzum for interest
' ‘thex eon, ‘ : :

““The defence seb up was, that the plaintiffs should have
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¢“The defendants appeal (Suit No. 159) on the grounds

B A No. 678 taken in their answer to the original suit. They also contend

of 1805.

that the suit is barred by the Limitation Act.

““The plaintiffs appeal (Suib No. 172) on the grounds :—

(1) That the Munsif was wrong in not awarding them the
costs.incurred in the revenue courts; (2) a.nd also in dis-
allowing their clalm for mterest -

« Issues (1) Is the claim barred by the Limitation Act, K

* No. XIV. of 1859 ; (2) or by Sec. 11 of Act XXIIT. of 1861 ;

(8) if not are plaintiffs entitled to judgment; (4) if so, shoald
they be allowed the costs incurred in the revenue courts;

(8) if 80, also the interest claimed.

I cannot find tliait claims for mesne profits are expressly |
- provided for by any section of Act XIV. of 1859; and I am,
" therefore, of opinion on the 1st issue that the suit will come

under Sec. 1., CL. 16, and that it.is hot barred.

“The claim for interest is a corollary to that for mesne
 profits, and if the latter be allowed the former should be.

allowed also; and, under this view of the matter, I find on

the 5th issue also in favor of the plaintiffs.

“The chief objection taken to the decree by the defend-
~ants is that founded on Sec. 11 of Act XXIII. of 1861, viz.

that, by this section, \vliich is a repetition of Sec. 283 of the
Civil Procedure Code, all questions relating to any mesne

separate suit. > The argumeont on the other side-is, that the

-

profits or mtelest which. may be payable in respeot of the .
~ subject matter of a suit between the date of the ms’mtu’mon
of the suit’ and execution of the decree, ¢ shall be determined
by order of the Court cxecuting the decree, and not by .

- original suit was instituted under the old law ; and that it -
~would be unjust to enforce the letter of the plesent Taw

‘against the equity, of the case, and at variance, moreover, with

Sec. 387 of the Cods, which says, ¢ But if, in- any suib pend- :

ing at. the time when ‘this Act shall come into operation, it
shall appear that the application of any provision of this Act

would deprive #ny party to the suit of any right in reference .
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‘40 the procedure of the suit, whether of appeal or othﬂlwlbe,
“which, but for the passing of this Act, would have belonged

to him, the Court shall proceed accor rding to the law in force:

’before this Act takes effect.’

«r thmk ’ohe principle 'con’pended for is a very fair one,

and that the case under consideration is one in which thero -

is special reason for applying it, in accordance:with tho
equity of the matter; because the jplamtlﬁ"’s omgmal ap phoa-

i tion for the enforcement of their decree was made shor tly
after the new Procedure Code came into operation,” I find,

therefore, on the 2nd issue, that it is not necessary by law
to enforce the strict letter of Sec. 11.of Act-XXIII. of 1861 ;

- and, consequently, that the suit is not barred by that section. -

" The very fact of the plaintiffs having, in the first instance,
filed their suit in the revenue court shows thatwt-he'y mis:

. "m;derstood the nature of their claim, which is an additional .

“reason for not eiwcting from them too severe a penalty for
- their ignorance of a new law. The technical objection to
“the suit having been overraled, the ﬁndmg of the court, on
. the 3rd issue, must necessarily be that the plaintiffs have a
right to recover the profits of which they were deprived by
_the Wrongdomg of their opponentq = - e

g

“ As reg axds the costs mcurred in the revenue courts,
it is certain that the plaintiffs made a mistake i 1n going mto
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. them at all ; but, on the other hand, they were right in the

appeal to the Collector, and had, moreover, justice on their’

side. I therefore, resolve upon allowing them the Whole of

the costs in the Collector’s court, along Wlth the costs incur- -

red in this and the Munsifs court; but order each party to
bear his own expenses m that of the Mamledar -

< Thc Munsﬁ” § decree is, accordingly, amended by addmg

to the sum awarded’ to the plaintiffs the amount of interest

claimed in-the plcunu, and apportlonmo' costs as above seb - *

fm th 3.

-~ The grounds of obJechon taken to ﬂns deci 181011 111 spe-

‘cial appewl were as 10110\'\5 = (1) Thdt 1t is contuuy to -

AJ
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the provisions of Sec. 11, Act XXIIL, of 1861 ; (2) that the
Acting Judge was wrong in holding that Sec. 387 of the

Civil Procedure Code applied to the prvesent suit, wliich was
not pending when that Code came into operation; (3) that
Le was wrong in deciding that it was not mecessary to
enforce -strictly Sec. 11, Act XXIIT. of 1861; (4) that he
disregarded the rule of law, that ignorance of IaW cannot be
urged as a defence; (5) that in awarding interest he acted
_conitrary to the provisions of Act XXXII. of 1839 ; (6) that
he was wrong in awarding to the opponents costs mcurred

by them in a wrong court.”

Nindbhds Haridds for the appellant.
Shéntaram Naréyén for the respondent.

Prr Currix (Tucker and ‘WA‘RDEN,»‘JJ Di—We ha&fe come

_very reluctantly to the conclusion that the decrees of the-
~lower courts cannot be upheld.

~ This. suit was instituted in the yéa,r 1864 to recover the .
mesne. profits of lands,. during the. fiscal years 1859-60 and -
1860-61. The plaintiffs had obtained a decree declaring
‘their right to the said lands on the 8th of November 1859,
which was affir med in appeal on the 30th of January 1860
'md the mesne profits claimed are those which had been
wrongfully eénjoyed by the defendants, between the institu-

~tion  of the plaintiffs’ suit for the recovery of ’ohe lands and -

the executlon of their decree

Long prior - to the mstltumon of the present suit the Code
of Civil Procedure and its supplemental Act (XXIIL of -

_ 1861) had become law and in Sec. 11 of the latter Act it .

was enacted that any mesne profits or interest, which may
_be payable in respect of the”subject matter of a suit between

the date of the institution of thé suit and the execution of "
" the decree, shall be determined by the court executmg the,,,

‘decree and not by separate suit. These words are precise, and,
as hg,s' been said in agudgment of the High Court of Madras -
in a similar case, ““they indicate positively the procedure
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~'which ought to be adopted, and declare that the procedure : bisff- ig
ebruary .

’ ’here taken shall not be adopted” (a). S ETE Mo 673
, ‘ oo of 1868,

In the face of this positive direction of the law the form of
action which the plaintiffs have adopted cannot be permitted.
~ The Dlstrxct Judge considered that as the plammffs could
_have instituted a separate suit for these mesne profits prior
to the introduction of the Code of Civil Procedure, and as
their present cause of action had been barred , by that Code
and the subsequent enactment, they are still entitled, under

Sec. 887 of Act VIII. of 1859, to have recourse to the old
procedure. The section of'the Code which the Judge - has
quoted applie‘s, however, only to the procedure fo be observed
‘in suits pendmg at ‘the time when this Act shall come

into operation.” The present suit was not pending at that
time ; d,nd the section referred to cannot be construed to

support its institution, in opposmon to an express p1oh1b1- :
“tion.

The new code cannot be said to have depmved the plam- .
~ tiffs of a puvﬂege which they formerly possessed. It sub-
'stituted a cheap and summary process for an expensive and
~tardy one; and the plaintiffs, having failed to avail them-.
“gelves of the benefit conferred 031_ them .within the time pfe,—
‘scribed for the execution of decrees, have sought 1o have
_recourse to the ancient remedy which is no Ionger open to
them. ‘
The decrees of .the lower courts must.be reversed; and
as the defendant has from the commencement contested the
plaintiffs’ right to bring the Vaotion, and pointed out the course
which the law dlrected we cons1der that the plamtlﬁ's should
pay his costs. ~ :

Decrees reversed with costs.

(a) Chennapa Niyudu v. Pitchi Reddi and others, 1 Mad. H. C. Rep. 453,



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 

