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v _Refawod Case.
- KrosnaLomawp Liaecuanp v, Tsna’moe Facr's.

* Hindit Law—mterest—-Act XXVIIL of 1855,

“

By the Hmdu Law interest exceedmg in’ amount the prmcxpal sum
cannot be recovered at any one time.. .

* Act XXVIIL. of 1855 has not, by repealmv Sec 12 of Reg V. of 1827,
or othem ise, altered this rule of the Hindd law. . L

) CASE referred for the demsmn of the H1gh Gourt by‘v 1866. .
C. G. Kemball Acting Judge of the Strat Dlstrlct_lﬁfg%tg%
under Sec. 28 of Act XXIII of 1861 o

¢ An actmq wasbrought in the courtio'f' Mr. Maﬁgééhrzﬁ
‘Balvant, one of the -Muns'ifs' of Stirat, by one Hindd against
"~ another to recover the sum of Rs. 118-12; being Rs. 50,

principal, with interest amounting to R¢.68-12. The Munsif
~ found, looking to the wording of the instrument on which
the action was brought, and -the facts i in ‘evidénce, that the’
aggregabe amount relalxmedrwas really due ;" but’ being of_
opinion that, under the provisions: of the Hin’dﬁ Law, it was
‘not competent to him to allow interest in excess of the prin-
cipal, he passed a decres in favor of the plaiuttiff for the sum
of Rs. 50 prmmpal plus Rs 50 1nberesb=Rs 100

¢ Tt must be mentxoned that 1t was adlmtted in the course
 of the investigation that & sum of Rs. 44 had been repaid by
the defendant to the plaintiff; and also that the instrument
contained a clause to the effect that, in the event of inter est”
" being due, all instalments -paid by the defendant should be”
“applied, in‘the first instance, to wiping off the interest.

- ¢ Against the MunsiPs decision the defendant appeals, on’
the ground thau, as by the ‘Hindd La\v,the creditor couldv-
- only claim as interest a sum equal to° the pmnclpal so the
- Munsif ought to have deducted the Rs. 44, admitted to have
beon peud from the Rs. 50 demandable by the law aﬂ'ectmg
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the litigants ;Haﬁd, therefore, should have passed a decree in
favor of the plaintiff for the sum only of Rs. 56, viz. Rs. 50

" principal. plus Rs. 6 balance of interest. And the plaintiff

took the opportunity, under Sec. 348 of the Civil Procedure

Code,. of objecting to the decision of the lower court, in so

far as it rejected his-claim to the full amount of interest
found due. '

““The points -on which the ‘opinion of the Honorable

Judges is sblicited are, 1st, whether, supposing tho rule of

" Hindt Law regarding interest applicable, the Court fs -

bound to take into consideration the whole sum received in

_ liguidation of the interesf, and to decree only the difference

between the amount;’ repaid and the~sum of the principal ;

- 2ndly, whether, in adpxdwatmg between two Hindds, on &

claim to interest which exceeds the amount of the principal,
the Courtis bound to have 1ega1(1 to the rule of Hmdu Law
on the subjec’o o . o '
£ 0n the first pomt my opmlon is that supposmﬂ' ‘the *
Munsif to have rightly concluded that he was .preventod :
awarding 1n the kmat’cer of interest an.amount in exce’s‘s of

the sum decreed, the rule of Hinda Law applies only to a

mmp claim preferred for adjudication. Thus, if interest had

_been runiing on for years, and the instalments paid on
 that account had far exceeded the p'rihcipal I imagine that.
- still the creditdr would be entitled to a-decree fora sum,

oon account of interest, equal to the pr 11101pa1 supposmo' thmt‘
amount to be actually due, s

“On the ques’mon raised by the respondenb I am of opi- -

‘, ;’ nion that; in the face of Act XXVIIIL. of 1855 (an Act for the .-

Repeal of the Usury Laws) ‘the Munsif was wrong in having
regard to the rule of Hind4 Law on the subject. Under Reg. -

V. of 1827, which contained the old law on the subject of -

- interest, it was expressly laid down, in Sec. 12, ¢ that this
) 1egu1at10n is not meant to 1nt01fore with the rule of Hindt
" Law, which limits the interest of money to the amount ofy,;
“the principal, ‘and which shall’ accmdm(rly be - mamtamed‘

~ by the- courts in all apphcablo cases.’ Therefore, in all

- cases coming before the courts, interest was never allowed -
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to a greater extent than the amount of principal.  But I h}&f“t’ ..
apprehend that this state of things was altered by the feferred Case,
introduction of Act: XXVTII. of 1855, which repeals the
- very section I have just quoted ; and declares . in its stead

(Sec. 2) that < In any suit in which interest is 1ecoverable) ;

the amount shall be adjudged or decreed in the Cour t ab the

rate (if any) agreed upon by the parties,; and if no rate shall

have been agreed upon, at such rate as the Court shall deem
-reasonable.” I consider, in the first place, that, by the ropeal

of the law which declared that the rule of Hindé Law shall

be maintained in all applicable cases, it “was intended that

that rule should no longer be maintained ; and, in the sccond

place, that, to say that Sec. 2 of Act XXVIIL, of 1855 says
- only € al the rate,” and therefore the rule of HindG Law may

be a‘pplie'd, is apparently playing with words. To me it

appears that, under the last mentioned Act, claims to interest -

_ expressly agreed upon, ought only to be rejected when barred
by the Limitation Act.” . oo, :

The case was heard before Coucn, C J and NEWTON, J.

Prr Cunram:—On the 1st question the Court are of oplmon'
that the rule of Hindd Law is that, as was decided in .
Special Appeal No. 467 of 1863 (#); no greater amount of

- interest thzm the punmpal sum -~ can, be recovered at any one

- time. SR : .

On the 2nd questlon the Court are of opm1bn, in conform-
ity with the decision of" the ‘High Court made on the 23rd
of March 1863, that Act XXVIII. of 1855 has not, by repeal-
ing Sec. 12 of Reg. V. of 1827, or othermse, altered the

.above rule of Hindd Law. \

: (a) 1 Bom. H. C. Rep. 47.

Re ferrecl" Case.. _
RAMKRISHNABHAT v. VITHOBA bm Mazma’ PJ[

, CASD referred for the declslon of Lhe High Court by the . “1863-
Acting Judge of the Court of Small Causes at Puni, Ra‘"e_j“‘;;ihé%g

wnder Sec.. 18 of Acb XLII of 1860 -
AT 4 :
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