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: and We are nnable to suggest any good reason, why the law 40 tlsbGG 5.
clooer

in the Mofussil of this: Pres1dency should be, held to be §7A. No. 610
different. - ‘ » . OF 18G5.

“For these reasons we think that the decree of the District
Judge should be reversed ;- and that the respondent should
pay all costs of this appeal and of the ‘suit in the courts -

- below, and that, if the property were made over to the res--
pondent, he should forthlth return it; or refund 1ts value
to the appellant. :

Gises, J., concurred, ' ‘ ,
S : Appeal allowed.

Special 'App'gaa-l, No.. 530 of 1865.

Kupa’ri’ bin Ra’vv and Brar'zo’
bin JA'SRU' o Appellants.
Arya’raMBHAT bin Na'RA’ m’ NBHAT )
and Hart’ SApa’sEv ..o Respondente.

Mortguye—-()pm essive conditions of deed set aszde———Dzrectwns as to -
account to be taken—Inadequucy of conszderatwn - -,

Whele money-lenders, dealing with :gnnrant, 1lhterate - peasants, made
use of the necessities of the position of these peasants, who were seeking
to ralse a éum of money for the purpose of stocking and tilling their.
lands, to impose upon them a confract, in the fonm of a mortgage,
by which they agreed, in default of punctuality of payment of the half
produce, and in cther evenis, to sell their land at a gross undervalue, viz.
one-third of the amount of the mortgage debt, which in itsélf -was not
more than equal to half the value of the aunual produce of the land, and -
to remain lisble to the!remaining two-thirds of that debt with interest; -
and, even if no default should occny on their parts in payment of a moiety
of the annual produce, of the performance of their other covenants, and
notwithstanding full payment of the principal, to continue for fifteen years
to pay the half produce of the lands to the mortgagees:—

Held (veversing the decrees of both the courts below} that the deed of
mortgage should only stand as security for the payment of the principal
sum of Rs. 300 and interest at nine per 'cent.; and in all other respects’
should be set aside as inequitable; frandulent, and grossly oppressive.

Held, also, that if, in execution of the reversed decrees, the lands had
" heen made over to the mortgagees, as purchasers, they should be restored

. to the moitgagors, and that the rents, profits and produce, received by
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*iﬁteresh, annually bring and dcliver to the plaintiffs, at
their house at Wi, a-moiety of the wholg produce of the land ; -
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the mortgagees while in possession, should be set off on account against
the said principal sum and interest, and that the balance should be pald
by the party against whom the same mlght be found.

Mere 1nadequ'1cy of consideration, unless it be so great as to amount

to evidence of fraud, is not sufficient ground for setting aside a contract;’
* or refusing to decree specific performance of it. ~But inadequacy of eonsi- -

deration, when found in conjunction with any such other circumstances as

suppression of true valae of property, misrepresentation, fraud, surprise, ©

oppression, urgent necessity for money, weakness of understanding or -

even ignorance, is an ingredient which weighs powerfully with a Court
of Equity in considering whether it should set aside contmcts, or refuse to
decree specific performance of them.

As to the vah(hty of a mortg'me of future crops—chmre

HIS was a specml appeal from the demsmn of R.F.
Mactier, District Judge of Sétard, in Appeal Suit No. -

563 of 1864, affrming the decree of the Munsnf of Wax, in

Orlo'mal Suit No. 619 of 1864.

) Bam avcmath Mangesh for the appellants

' Vishvandth Nard ayan Mundlik for the respondents.
The facts are fully stated in the I uagmen’o

- Cur. adv mtlt

‘WasTrOTR, J —This siib Was founded on a mortgage of

certain fields in Wal Tdluké4, contmnmg 36 acres and 19 -

guntas of good land, and 5 acres and 16 guntas of bad
land, assessed at Rs. 85- 8-0. The mortgage bore date as of -
~the 10th Paush Shéddha, Shake 1784 (30th December 1869),
and. purporbed torbe made by Mandt Jot{ and Kedéard, sons of -
Réanf Jadhau, to the abovenamed respondents (plaintiffs),
in consideration of Rs. 300, lent by the latter to the mort-

gagors. It stipulated that the mortgagors should; in lieu of

that the principal sum of Rs. 800 should be repaid by 1nsta1- i

the mortgagors should continue annually to deliver the moiety

of the produce of the land to the mortg‘wees and that, if the -
' mortgagors did not W1t111n four months from the date of the -

-ments of Rs. 20 each, pmd annuaﬂy beforedhe end of Mérga- -
shirsh, -and that, even should the whole or: parb of that
principal be liquidated before the explratlon of fifteen years
from the commencement of the followin\g“Shake year 1785:’
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‘ mortgage, cause the land to be transferred to the names of the ‘o6 tlosi‘)ﬁe? .
mortgagees in the Government revenue books , theland shall "§72 No. 530 -
~ be sold to you (the mortgagees) for Rs. 100 ; you are to enjoy = 1189
it-ag-you please, and the balance, Rs. 200, with interest, shall .
be paid on demand after one year in full, without makihg any -
“excuse whatever as tofuture instalfnents which shall fall dﬁe.’f’, '
. In the event of any default occurring in the annual deliﬁréry to -
the mortgagees of the moiety of the produce, the mortgage '
- provided that, ““we (the mortgagors) will pay any aniount of
- damages you (the mortgagees) may mention, or we will con- -
tinue to deliver 300 rupees’ worth of juvéri and bézar{ at the
rate of, &c., and 4,000 bindles of juvér{ karbi per, &c., to be
delivered every year.” The reaping and thrashing of the erops |
are to 'be performed in the presence of an a,gént of the mort-
 gagees. It shall not be done in jogr absence ; shonld it be
- done, or should the share (moiety of tlie produce) contracted
for be not paid, then .two khandis of juvéri and bzari by
béroli (twelve payalis) measure and 4,000 bunales of karbi are
agreed to be blought and delivered to youat WaL» If
the transfer in the revenue book be not made within the
- four months, or the anfiual instalment of Rs. 20 paid before
" the end_of Margashirsh in every year, or thq moiety of the
produce not delivered in full every year, or the land left un- -
cultivated, ¢ then the aforesaid mortgaged land is considered
to be sold to you for Rs. 100. - We shall make no claim’
of inheritance thereto, and the balance of rupees vnth
interest we shall pay personally.” Then followed a repe-
 tition of the fifteen years’ clause, and then the mortgage pro-_'T
*coeded thus 1~ Even if the produce réceived by you on ac-
count of the share (moiety of the produce) exceed double the -
amount of principal fo any extent, still ‘the share shall be
* paid without objection, and all the conditions will bo ful-,
~ filled. Even if th® amount of the instalments be received
in advance, still the share shall be pald in full no’ excuse’
’; whatever shall be made » : 3

Bhau‘u and Sadu,’ as- snietieé; “bound themselves in the
same document to be reE"ponsﬂole for the debt andmortdaged
their three pieces of land (Nos ’70 66 and 76) to secure it,
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and agreed that, in def‘aulﬁ ‘of payment by the pmnclpal
debtors or themselves, their said land should be considered
as sold to the mortgagees, together ‘with the land of the

-principal debtors, for Rs. 100. -Bild and Nérd also joined

in this document as sureties for the debt, and it then conti-

nued thus:—“We, all the debtors and the sureties, further
give in writing. that, besides the land we have mortgaged
above, the houses and cattle belonging to all of us, and the -
bullocks and implements of husbandry, .which we shall pur-~

chase with this money, together with the household farni-

ture, shall be held as security for your money,” &c. “ We

shall pay two amnnas a day as subsistence money to tho
sipAl who shall come to recover the same.” The prin-

" cipal debtors and the surcties execnted the mortgage as

marksmen.,

The mortgagees on the 26th of July 1864, filed their plaint,
praying for a decree for the sum of Rs. 500 and costs, and
that they should be declared purchasors of the mortgaged
lands, as well of the principals as of the sureties, and for -
possession of the said lands and of ,the crops accmdlngly,

-and that the Rs. 500 should he paid out of the salé of the

mortgaged houses cattle, implements of uo'uculture and

: furmture

‘The defendants denied the execution of the deed of
mortgave sued upon, but admitted that they had executed

_another of a less oppressive character, by which they had-
“agreed to give certain portions of the produce of their land

to the mortgagees; and said that they had tendered such
produce, bub the plaintiffs had refused to accépt it.-

The Munsif, by - his decree of the. 7th of December 1864  > :

Leld the mmtgage sned upon to be proved, and that. the
* defendants had received the Rs..300. He declared: that ;
. default having been made by the principal debtors in carry-
. ing out its provisions, the plaintiffs had become entitled to

the mortgaged land of the principal debtors as purchasers;

* and he accordingly ordered it to be made over to them at a

valuation of Rs. 100. He ordered the principal debtors, or,

-in their default, the sureties, to pay to the plamtlffs 8 200
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the -balance of the original debt, and, as arrears of interest, ou ti%gf 1.
two khandis of juvhri, or Rs. 240, and 4,000 bundles of §,x. No. 550
straw, or Rs, 60.  The Munsif refused to grant relief to the of ]86;

- plaintiffs against the mortgaged property of the sureties, on B

the ground that the _mortgage was nob sufﬁmently spemﬁc,

and was too vague with respect to it

, ’I‘he defendants appealed to the District Judge, Who, on
the 17th of July 1865, affirmed the Munmf’s decree with
costs. .

The defendants have specially appealed to this court and’
seb forth then- grounds of appeal as follows —

“ (I) - That the decision of the District Judge is con-
~trary to law in that (1) he has enforced. an unreasonable

‘and oppressive condition, against which Courts of Bquity
give relief; (2) he has enforced the penalty of forfeiture,
inserted in the mortgage instrument merely as' a threat
to secure the payment of loan, interest, &c.; (8) he over-
looked the important principle of law, that the respon-
denty waived -their right to the penalty of forfeiture, by

getting the fields in dispute transferred to their names. after:
default; (4) ho has d_eolazfed the mortgagees (respondents)
absolute proprietors of the’ mortgaged fields, contrary to the
recent decision of the High Court in Special Appeals Nos.
299 and 785 of 1864 5 (B) hé_, has awarded interest excead-
ing the mﬁow;t of the prin{zipal, which is contrary to Hindi
law; (6). most of the penal clauses being vaguely worded,
the mortgage instrument is void for confusion and uncer-
tainty, (I1.) That substantial errors in law, in the mvestwa_

v tion of the case, have occurr red, - which have produced errors
" in the decision of the case u}l)ron its merits : (7) the District
Judge has overlooked the strong presumption of fact—arising
from the evidence adduced in this case and the wording of the
* bond—that the mortgage instrument was not read over, or
© that it was misvead, to the illiterate appellants, either before
*or after their signing it; (8) he left a material question at
“isgue undecided, 'viz;, 'Wheﬂl_er or not the contents of the
" bond are-different from those agreed to by the appellants.””
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o 1806, - The case was arguecl before my brother Tucker and my-
ﬁ% self on the 13th of Auo‘ust last by Mr. Bhdirdvanith Mangesh
| ol 1865 g the appellants, and Mr. Vishvanith’ Narayan Mandlik for

the respondents

We deferred our Judgment in ﬂns and a similar case
(No. 533 of 1865), in order that official translations of the
mortgages should be carefully prepared, and that we might

" look into the authorities. I cannot say, however, that we
had any doubt as-to Wh‘tt our decree should be. “

. It was very candldly and pr operly admitted by Mr. Vlsh-
vanath Nérhyan Mandlik, that, so far as the decrees of the
Judge and Munsif in the present case declared the respondents
to be the purchasers of the land, and awarded it to them for-

~ Rs. 100, those decrees could not stand. - In that respect the
case falls clearly within the principle which was adopted in
this court in Special Appeal No. 299 of 1864 (Ramji v. Chinto):
: -by Arnould, Newton, and Janérdan, JJ., and i n A'namdidv.
v. Ravji (a) by Couchi and Newton, J3J., and'in other cases
by my brother Tucker and myself (b), in accordance with
A'rumugam Mudali v, Ammi Ammdél (¢) and Nallana v. Palam
“(d) by the High Court at Madras, followmor the’ Well-knownj
- English rule, that no agreement in a mortgage can make 1t
; leredeemable, ag laid down in Howmd v. Harris (e), Jennwzgg
V. Ward (f), and many other cases.  We are quite unable to.
concur with the District Judge in thinking that the stipﬁ]fi,:
tion i in the mortgage, that-Rs. 100, part of the debt, should:
be seb aside as the purchase-money- of the land, is such’ a
pecnhamty in this case as can take it out of that rule, thlCh«
~ prevailed in Special Appeal No. 204 of 1864, to which he’
refors, and in the other cases which T have now mentioned.
-+ Infact, the mortgage in the present case is the most oppres-
slve that we have ever seen, even in this country, and is far
"~ more 50 than Were the Jmortgages in any of the cases which
¥ —have been cited. Not only are, the mortgagees, on any de-'

(a) 2 Bom H. C Rep 295, (b) See also 7 Moore’s Ind App 3‘)3
{¢} 1Mad, H. C. Rep, 400. (d) 2 Mad, H. C.: Rep 4‘70

() 1 Vernon, 190 ; 2 Tudor, L.C., 752, :

() 2Vernon, _5"0 2 Tudor, 1.C., 757,
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fault on the pwrt of the mortgagms, to become the owWnaers of ouﬁfi’ s,
* the land, which was of very much greater value than the whole g3 o 530
of the mertgage debt, bub they are tobecome such owners . of 1863. .
ab the price of one-third of that debt, and the unhappy: mort-
- gagors arc to remain liable ‘personally, and out of their
houses, cattle, furniture; and 1mp10ments of husbandry, to
“pay-the balance of Rs. 200 with interest..  Hven if sio default
‘were made in payment of the substitate fof‘ iﬁtéteét viz., a
moiety of the produce of the land, (which maoiety ty, it appecw 3,
was annually equal to the whole amount of the pr mczpal and
has actually been fixed at that rafe in the decrees of thé lower
court), and if the principal were paid off ab any time beforet
* the expiration of fiftcen years commencing from the Shake
year 1785, nevertheless the mortgagors were to contmue,
" during the whole of those fifteen years, to make over the half
produce of the land, 4. e. oOOrupecs worth per annum, t0 the
mortgagoes. As a mortgage of future crops, that provision
seems to bring the case within the principle of Janardhun
v. ﬁ[adapa, (9) decided by the Sadr Addlat (after consultmg
their law officer) in 1858, where such a-mortgage was held
to be oontmry to Hindii law, as being a- moug%ge of that
which was not visible or in existence. *{See, on. tlns point,
. ‘Drishtadi, Dusht%bandhak V\Tﬂson s Grloss%ry, p- 148, and 1
" Mad. H. C. Rep. 464, note ; and as to the law of England—
- T v, Thornton, 1C. B 879 - Gale'v. L’mvwll 7Q. B.850;
Robinson v. Macdovwll B M. & S 228; Wood & Forster’s
Case, 1 Leonard 42 5 Grantham v. Hau/ley, Hobart 182 ;
and ag to Muhamma(}aa law—Macnaghten, Chap. IIL See.
14, p. 43; Chap. V. Sec. 5, p. 50, and Appen&ix pp. 204,
205, 208 n. ]]Iberhno para. 336, p. 163 ; Baillie’s Dmost
519 520 ; 2 }iedayw 872 et seq., 878; Bmlue on Sale pp.
, 141 et scq. .See, however, as to T{mdu law, Elberling
p'. 198, and Steele p. 261, and "as to English law DPetch
v. Tutin, 15 M. & W. 110.] We do not consider it neces-
Csmy to give any positive opirion as to the validity of
that principle, or asto the validity of such 4 'proviso as
- 1lmt, notwmhst‘mdmg the Hmdu l&w to the dontrary, the -

; _ (9) Moxm Part IIL, pe. 98,
AT3
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. 1866. _creditor sh'ﬂl be enmtled to receive on any one occasmnf
October 13,
S A Mo 530 (k) -an amount of. 1ntere&t cxceeding the prmclpa,l or as
of 1865. - {5 how far that proviso may be supported by Act XXVIIL.
- " of 1855.. Primd facze, and indopendently of legislation, it -
“would appear to come rather within the maxim pactis Pri-
. watorwm juri publico.non der ogatur, as shown by the decisions
in England on the. Taws against usury, than the maxim no-
dus et conv(mtw vineunt legem Such an agreement, contained -
m a document executed A. D. 1803, was upheld on the
8th of September 1855, by the Sadr AdAlat in Vishrdm v.
Bhimji (i), a decision which seems open to much question,
*and. to amount to this, that Hindbs might, if they chose,
- get aside their own law' of contract. - Act XXVIIL of 1855
_was passéd on the 19th of September in that year, did not
come into force untﬂ the 1st of January 1856, -and did not.
affect contracts ‘entered into prov:ously to tho passmg of the "
A_ct (Sec‘mons 7 and 8). w ‘ :
We., thmk that sfotmg as & Court of quty, it Would bej"
wholly i u;nproper for us to siipport, or carry into execu’mon' :
an. instrament so utterly oppressive and inequitable as the
~deed of mortgage in the present case. Mere madequacy‘
of cons:tdera’mon, it is true, unless it be so-great as-to
amount to evidence of frand, is not sufficient ground for
‘setting nside a contract, or refusing to decree a‘specific per-
formance .of it (j).” In Coles v. Trecothick (k), Lord Aldoi”
said =2 Unless the _inadequacy of price % such as shocks:
the consclence, and amounts in itself to concluswe and deci- -
~sive évidence’ of frand in' the transaction, it is not 1tse1f a
y su{ﬁclent ground for refusing  a “specific: performance ”;
Lord I’hmlow in Gwymw Y. Heaton (1) said: —-v“ To seti

(h) Bhowanee v. Uussrm Mya, 1 Bom H. C ‘Rep. 45 Gholam Ahmed
Khan v. Munokurdass, 1 Macnaghtens S. D, A. Rep. 294, [And see.
pmt p. 23 et seq—~Ep.] . (?) 2 Morris Bom. 8, D. A, Ca. 2/9

“{j) Low v. Barchard, BVes 133; Na_/lor v. Winch, 181m0n & qtuaxtz
5655 Grifiith v, Spratley, 1 Cox 383; ‘Collier'v. Brown, Ibid: 428 Abbott ’
‘v. Sworder, 4 Dé Gex. & Sm. 448, ~ And -seé¢ 10 Ves, 470, 209 13 Ves.
103 .2 Hare 408 Ibid. 4505 2 Cox'320;.1 Kay: &J 511 7 Ves 3\:.:~
- But see Day-§ Newrman, 2 Cox 77 510 Ves. 300, 301 ‘

(k)svecey246 ()1 Bro. C.C. 1,9,
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“aside a conveyance theto must be an mequahty so strong,
gross, ‘and mamf'est that it must be 1mposs1ble o state
it to a man of common sense, withont producmg an ex-

_ clamation at the mequahty of'it.? And. in " Heatheote v.‘

) Pazgnon (m) he $aid :— If mero “inadequacy 1s the- ground
- it should seem that it was scarcely sufficient: - But there is
- a difference arising between that and ev1dence amsmg from
inadequacy. If there is such madequacy as to. show that the

- person did not understand the bargain he made, or'was so

- oppressed that “he was glad to make it, knowmg 1ts inade-
quacy, it will show a command over him which may amount

to fraud. ~If the transaction be such as marks- over-reaching
" on one side, and imbecility on the other, it puts the parties
- i such a sxtua’mon as to show that it could not. have taken

" place without superior- powers on 'the one side over ‘the
- other”” And Lord Eldon, in Stihwell v. Willins, said that,
; : /tlibucvh in general a sale will not be set aside on the ground of
"umadequacy of price, “yet thero may be cases of inadequacy
so enormously great as to form a ground for cancelhno‘
the contract” (n) s ' :

Inadequaoy of con31derat10n, When found in’ .conjunc-
- tion with any other such:circumstance ‘as .suppression of
true value of; properby, mlsrepresenbatlon, fraud, surprise,
oppression, urgent necessity for money, we akness of under-
standing, or-even ignorance, is an mgredlent which weighs

- powerfully with a Court of Equltymm, considering whether it

should seb aside contracts, or refuse to  decree specific - per-
formance of them. . Deane v, Rastron (o), Stilwell v. Wilkins
> (p) [the case of a. common sailor lately come ashore, and
“haird-pressed for money], Heatheote v. Paignion (g), Lewis
¥. Lord Lechmere (r) , Herne v. Meeres. (5), Young v. Clarke
(t).  In Bvans v. Lléw‘ellyn () a deed was set aside
" as 1mprov1dently executed, it havmg been obtamed for

(m) 2 Bro. C.C. 167 1‘73, and see pe1 the Chlef Baron in Grtﬁtk v,
Spmtley, 1 CO\ 389 to the same effect. (n) Jacob'R., 282,

ey ¥ A,nstruthex,ﬁi (p) “Jacob R. 280,  (q) 2 Bro. C.C. 167.
= ()10 Mod. Rep. 503, ¢ (S), 1 Vernon 465, (#) Pn?,c Ch, 538,
S () "Y' Cox. 833 S : e

ST
1866,
-~ Qectober 13

2 Detobet e
S.'A. No. 830
of 1865, .
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an inadequaté consideration from persons in low ciretm-

stancos, and unappriséd of their rights until the time of
the transaction, though no misrepresentation or actual frand
appearod to have been made use of. TLord Romilly, M. R.,

in Coclell v Taylor (v), set aside a sale of land to the plaintiff, -
where the consideration was about ten times tho value of the
land ; the purchase having been made the condition of a
toan which the plaintiff was very anxious to negotiate in -
ovder to prosccute his claim in Chancery to some valuable

property, and lie, though no-imputation could be cast upon.

his mental capagitj, being in humble circumstances . and

- illiterate. “Coupled with such circumstances,” the Master

7 advme, was set aside.

of the Rolls said (w), “the evidence of over-price is of great
weight ; and, if the case stood here, I should have been of -
opinion thab this transaction was one which could not stand;™
and again, “L am of opiﬁion that this was a transaction, in
which advantage was taken of the necessities of the plaintiff, "
and that, so far as regards the case subsisting between the” .
plaintiff and.the defendant Fineh (the vendor), it is wholly *
void, and must be set aside, except so far as moncy may -
have been qctually advanced to the plaintiff by Finch upon. -
the security of the indenture of mortgage of December: .
18487 In Baker v. Monk (z), a sale for inadequate con- -
- sideration, the vendor being an old woman in humble\.
c1rcumstances, and "without any independent professmnal -

-

- We arenot at all to be understood as laying down, as -

~general principle, that men, who are perfectly cogmsant of -
- what they are doing; are to be relieved from the conqequences

~of any hard bargain into which they may willingly enter.. .-
But, in the present case, in which money- -lenders, deahno*‘ ’
Wlth 1gnozemt illiterate peasants, unable even to sign theu“' N
“own names, have made use of the necessmes ‘of the posmon

‘of those peasants, who were seeking tq raise a sum of money

. for the purpose ‘of stockmg and tﬂhng then’ lands, to 1mpose .

(v) 15 Bewan 103. The mar"mal note of that case is not very‘
accurate. (w). "Pp.115,.116. w
(x) 10 Junst N. 8, 624, afﬁrmcd on appea& Ibzd 691



APPELIATE CIVIL JURISDICTION IR N3 |

" upon them a contract by which they agree, in defzmlt of punc- ;) %356 .
: ctober

tuahty of paymen’u of the half produce, and in other events, to TR A No. 530
sell their land ab a gross undervalue, viz. one-third of the ~ °f 1865
amount of the dobt, which in itself was not more than equal
to half the value of the annual produce of the land; and to
remain lable to the remaining two-thirds of the debt with
interest ; and, even if no default occur on their parts in pay-
ment of a moiety of the annual produnce, or the performance of (
their 0the1 covenants, and - notwithstanding full payment of
the principal, to continue for ﬁfteen years to pay the half
"produce of the lands to -the mortgagees, we feel bound to
treat such an instrument, ‘containing such oppressive and,
) unjustiﬁablé provisions, as a fraud upon the mortgagors.
- We have a difficulty in understanding how any sane persons
_could have exccuted such a document, if they had been fully
~and f; airly acquainted with its contents, and the consequences'
~sto which they exposed themselves by so doing. Tven as-
. suming, as we are bound to do, (the District Judge having
- so found it), that the deed of morfgage sued upon was the
~ deed actually executed by them, the mere reading a deed to
mmprofessional. persoils, does not in all cases fix them with
knowledge of its contents. Hoghton v. Hoghton (y). It
should also be properly explained fo them, 1f 1ts prowsmns
- be complicated or very unusual. : S

> We reverse the decrees ofeboth of the lower courts ; and |
order that the deed of mortgage of the 30th of December
1862 shall stand, as security for the payment, in the manner-
and to the extent hereinafter mentloned of the principal sum
“of Rs. 800, and interest ab mine per cent. per annum, and
further order and decree that in all other respects the said '
deed of mortgage. of the 80th December 1862 be, and it is
" her eby, set aside as meqmtable fraudulent, and grossly
~ oppressive; and wo direct that the lands, if they have been
- imade over to the 1espondents, be forthwith restored to ‘the
- mortgagors (the principal debtors), and that an account be .
taken by the court of ﬁrst instance of the rents, proﬁts and pro-

: 1

(y) 15 Beavan 2/9 310
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duce of the said lands whilst in the possession of the respon-
dents, and received by them, or for their use,or by their order;
making all due allowances in respect of Government revenue,

- or other expenses reasonably and_properly incurred by them .

while insuch possession ; and we decree that the plaintiffs (res-
pondents) are entitled to recover from the principal debtors:

the sum of Rs. 800 with simple interest at the ordinary rate of

nine per cent, per annum, from the said 80th December 1862
untﬂ the taking of the accounts aforesaid ; and we direct that

-the sum with which the plaintiffs shall'be, debited in such"
-account as the value of the net -rents, profits, and produce

received by them, or for their use,.or by their order, out of -

‘the. said lands, shall be set off against the said sum of Rs.
800 with interest ab such rate as afor osaid, and should such
last mentioned sum of Rs. 300 and interest exceed- the Value

of the sald;net produce, then that the said’ dqfeﬂdants (the:
principa—l debtors) shall pay the amount of such excess to the:
plaintiffs ; and; in-default of such payment by the principal
debtors, that the said defendants, the sureties, shall pay the.
same to the plamtlffs and that if the value of the said net
plgduce‘shall exceed the said sum of Rs. 300 and interest as.

- aforesaid, then that the plaintiffs (A'tmarambhat and Sada-.

rshwbhat) shall pay the amount of such excess to the defen- :
- dants, the. principal debtors. We direct. that the partles

respeotwely shall bear their own costs in the courts below,
and that the . special respondents do .pay. to the specml

,appellants the costs of this specml appeal

TUCKER,J concurred L
: . Appeal allowed. -

No’l‘E -—-The Oourt made a sxmﬂar dec1 ee in. Specml Appeal No. 533
_of 1865, in which there was'a mortgage of equally oppxesswe chalacter

v as that in the abovu case -—ED
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