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W. A. Hurst against JouN WaATsoN,
Agency— Revocation af Authority— Remuneration.

The defendant requested the plaintt to sell for him a plot of ground ow
the Esplanade in Bombay, at any rate exceeding the price st which the
defendant himself had purchased it ; and agreed to give him as remuner.
ation half the net profit realised on the sale. The defendant subsequently
revoked this authority ; and the plaintiff shortly afterwards found 2 pur-
chaser, whose offer the defendant did rot gecept.

Held that the defendunt eould not recover on the agr;eement, which hagt
not been performed on his part; that there was ne ground for holding
that the plaintiff and the defendant were partners in the transsetion ss
between themselves ; and that the p]nmtl‘f was not entitled to resover for
work done as a broker, or for commission, the nature of the agreement
being that the plaintiff took the risk of the awthority being revoked,

HIS was a suit to recover for work done as a broker, and

for commission ; and on a special agreement to allow the

plamtiff to share in the profits of a resale of land.

The case was heard by Coucy, Acting C.JF., in a Divisio
Court, on the 10th and I2th of March 866.

The Honowrable F. S. White, Marriott, and McCulloch for
the plaintiff. '
Anstey for the defendant

The following issues were raised (1} Whether the de-
fendant agreed with the plintiff as alleged in the plaint;
(2} Whether the plaintiff has entitled himself to be paid

aceording to the agreement ; {3) Whether the plaintiff is

entitled to recover any and what sum for work done 8s 8
broker, or for commission.

The facts (so far as material} and the cases cited are
noticed by His Lordship.
Cur, adv. vull.

Coucu C.J. :—The first issue in this case is, whether the
defendant agreed with the plamtiff as alleged in the plaint.
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In the fourth paragraph of the plaint it is stated that, in or
about the month of January 1865, the defendant requested
the plaintiff to endeavour to sell a plot of ground on the
Esplanade in Bombay, which the defendant had purchaged
at the price of Rs. 110 per square yard, at any rate exceeding
the price at which the defendant had so purchased ; and on
the 5th of January the defendant wrote and gave to the
plaintiff the letter of that date annexed to the plaint, and
thereby placed the sale of the said plot of ground in the
plaintiff’s hands, and agreed to give him, as remuneration
for selling, half the money realised as profit on the sale,
after deducting .the purchase-money paid by the defendant,
with interest at nine per cent. per annum, und any other
charges to which the defendant might have been or might
be subjected.

As the terms of the letter are correctly stated, and the
defendant admits that he signed it, the first issue must be
found for the plaintiff.

The allegation in the sixth paragraph of the plaint, that
the letter created a partnership between the plaintiff and
defenddnt, in the net profits to arise from the resale of the
land ; and that the defendant was bound to sell the same on
the plaintiff inding a purchaser for it at the rate of Rs. 150
per square yard, is a distinet matter ; and the question,
whether this was tho legal effect of the letter, is not involved
in the first issue. It forms part of the second issue, which
is, whether the plaintiff had entitled himself to be paid
according to the agrecment.

The case of the plaintiff iz that, subsequently to the
signing of the letter, the defendant fixed Rs. 150 per square
yard as the price, and that the plaintiff took steps with
reference to selling the property, by addressing letters to
_one or two persons who were likely to purchase, and con-
sulting with Mr. Hastings, a Civil Engineer, on the advisa-
bility of constructing a building for barristers’ chambers
and solicitors’ offices : and that he obtained from Messrs.
Passmore, Green, and ¥, Heycock, who were the promoters
of that scheme, an offer of Rs, 150 per square yard, which he
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says he communicated to the defendant about the end of
February ; and he seeks to have it inferred, from the defend.
ant’s conduct, that he refused to accept this offer, because he
had changed his plans, and had come to the determination
to build dpon the land himself. i

On the other hand, the defendant’s case is, that this land
baving been purchased by his manager during his absence
from Bombay at a very much higher rate than he wished to
purchase at, and the purchase-money having taken away the
funds he intended to build with, he was anxious to sell the
land; and, soon after his return to Bombay, tock measaresto
get rid of it; that he was willing to take .anything above
what the land-cost him, and did not say anything to the
plaintiff about a minimum price: which seems to me more pro-
bable than what the plaintiff said as to this, namely, that
being about to leave Bombay for England in March, it was
necessary for him to bring the matter to a conclusion, and
if the Jand was not sold, to get plans drawn up, before leaving,
for building upon it. :

Ttisalleged that a letter, dated the 13th of February, which
is not forthcoming, was written by the defendant to the
plaintiff, the contents of which were that the defendant
would be obliged to take the matter out of the plaintifs
hands at the end of a week from that time ; and that he had
consulted with an architect, who informed him there would
be very little time to prepare the plans, which he wanted to
take with him to England. The defendant says he waited-
two or three more days, at the request of the plaintiff, who
said he had been trying to get up a company; and, hearing
nothing, he wrote a letter, dated the 23rd of February, whick
the plaintiff admitted -having received. In this letter the
defendant writes: I beg to cancel my instructions to you'
for the sale of my piece of land in Rampart Row, as I
have now decided to build upon it, and have settled with the
party yesterday as I mentioned to you.”

T.ho plaintiff admits that it was not until after he had
received this letter that he communicated to the defendant
the offer of Rs. 150 per square yard, which both parties seem
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to agree in saying was done on the 27th of Februa.ry They
differ in their accounts of what passed at that interview. I
am inclined to think that the account given by the defend-
ant is the correct cne ; but it is not necessary to decide that,
as the authority given on the 5th of January was clearly
revoked by the letter of the 23rd of February, and the evi-

dence fails to show that this revocation was w*ithdmwn,‘ and -
the plaintiff restored to his former position. It is also undis-

puted that the offer was not accepted by the defendant ; and

that the event named in the letter of the 5th of January, of -

the land being sold and a profib realised, never happened

The plaintiff, therefore, cannot recover upon the agree-
ment, which has not been performed on his part; and the
second 1ssne must be found for the defendant, unless the
plaintiff had, by obtaining the offer which the defendant
refused to accept, put himself in the same position as 1f the
agreement had been performed.

The plaintiff was made, by the letter of the th of January,

the agent of the defendant to sell the land ; and there is no
ground whatever for holding that they were thereby made
partners as between themselves, In general the princii)a,l
has a right o determine or revoke the authority given to his
agent, at his own mere pleasure.

This is the general rule ; and it strictly app]iés in all cases
where the- authority has not been exercised at all by the

agent, and also “ if it has been in part put in the course of
execution, but not to such an extent as to become obligatory

" between the parties, as if preliminary proceedings only have

: been instituted. " Thus, for example, if & broker should
enter into a verbel agreement to sell goods for his principal,

and the sale is within the reach of the Statute of Frauds .

(which requires the agreement to be in v'v.riting) , and before
the broker signs the written agreement of sale, the principal

should revoke. his authority, the revocation will have full ~

validity.” (@) Where an authority or power is coupled
with an interest, it ig irrevocable, unless there is an express

{a) Story on Agency, Sec, 465,
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stipulation to the contrary ; but the right of the agent
remuneration, although stipulated for in the form of part of
the property to be produced by the exercise of the power,
is not an interest in this sense. () In Prickett v. Bads ger (o},
which was quoted and relied upon by the plaintiff’s counsel
in this case, it was never doubted that the agent’s authority
to sell might be revoked. The obtaining an offer after
the revocation could not, therefore, put the plaintiff in the
same position as if the agreemei]t had been performed ; and
the second issue must be found for the defendant.

The third and remaining issue is, whether the plaintiff
is entitled to recover any and what sum, for work done as
a broker, or for commission. “ Ordinarily an agent perform-
ing services for his principal is entitled to a compensation
therefor, unless he is a mere gratuitous agent or man-
datary, or unless the nature of the service or undertaking
between the partics repel such a claim.” The agent may,
in order to obtain a special remuneration, in the event of
the authority being exercised, be willing and agree to
take the risk of its being revoked. Thus, in Campanari v.
Woodburn (d), where it was agreed between the plaintiff
and an intestate person, whose administratrix was sued,
that the plaintiff should endeavour to sell a certain pictare
of the intestate, and that if the plaintiff succeeded in
sclling the same the intestate would pa.y him £100, Jervis,
C.J., says: “ It must be taken to have been part of the
original compact between the plaintiff and the intestate, that
whereas on the one hand he would receive a large sum if he
succeeded in selling the picture, so on the other hand he
would take the chance of his authority to sell being revoked
by death or otherwise.”” So also in Simpson v. Lamb (¢} the
same learned J udg.e says the right of the agent to be reim-
bursed depends upon the terms of the agreement. A general
employment may carry with it a power of revocation, on
the payment only of a compensation for what may have been
done under it, but there may be also a qualified employment

14} Story on Agency, Sec. 477, Note. {¢) 26 Law J., C. P., 33.
(d) 15 C. B. 400. (e) 25 Law J., C. P,, 113; 17 C. B. 6V3,
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ander which no payment shall be demandable if counter.
manded,”

In Prickett v. Badger, which was rolied upon by the
phintif’s connsel, in support of his right to*recover for the
work done, the anthority had not beeu revoked hefore the
plaintiff had found a purchaser ; and Williams, J., in his
Judgment, says : “ I am anxious that it should mot be sup-
poscd that the Court means to lay down as a general proposi.
tion, that when-an agent is employed to sell, and his author-
ity is revoked, ke may, according to Plancke v, Colburr, resort
- 1o the common counts for remuncration for his endeavours
to find a purchaser. The general understanding is that he
is to find a purchaser in order to be entitled to-his commis-
sion ; and that if he does not do so before his authority is
revoked, he is to tecover mothing., Buch a defence could
not be sot up as an answer to the present action, becanse
in this case the plaintiff had actually found a purchaser be-
fore his authority was determined.”” And Orowder, J., said :
“T agres with what my brother Williams has said as to the
ordinaty casc of cmploying an agent to sell; but that does
not apply to the present easc.”

In Prickett v. Badger the agreement was to pay the usual
commission, £1 10s. per cent., on the purchase-money. In
the present case the plaintiff was to receive an extraordinary
remuneration—half the money realised as profit. In his
evidence the plaintiff said he thought in thesc cases the
usual remuneration was two per cent. on the purchase-money,
which would amount o Rs. 2,400, He also said thkat if the
two months which were spent by him in endeavouring
to find a purchaser, had been employed in his brokerage
business, he might havc made between Rs. 3,000 and
Rs. 5,000 a month, If the land had been sold for Its. 150 per
square yard, half of the profits, after making the deductions
mentioned in the letter of the 5th of January, would, he
said, have amounted to Rs. 21,000. He had stipulated for
receiving a very large sam for his services if the land were
sold ; and T think the fair construction of the agreement is,
that the plaintiff ook the risk of the author ity being revoked. .
32
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There is no cxpression in the letter of the 15th of Janvary
binding the defendant not to revoke the authority ; and it
would be unreasomable to hold that the defendant, by employ-
ing the plaintiff.to sell the land on such terms, bound him-
sclf to allow it to remain on sale for an indefinite time, and
until the plaintiff conld find a purchaser, and was not to be
at liberty to change his intention if it should afterwards ap-
pear to him to be more advantageous to keep the land. At
the utmost he would only be bound to allow the plaintiff =
reasonable time to find a purchaser, which had, I-think,
looking at the circumstances, elapsed when the letter of the
23rd of February was sent.  *

1, therefore, find the third issue also for the defendant;
and give judgment for him with costs.

Judgment for defendant.

e et e—
«  Original Swit No, 359 of 1865 ; Appeal No. 68.
Devst! Grens’............ Plamt{ff (and Respondent).
Jivara's Mukuxoa's...... Defendant (and Appellant).

Contract between Hindis for sale of land in Bombay—Title.

In England the law gives to the purehaser of land a right to have sgood
title to it shown by the vendor, No such rule appears to exist in the
Hindd law; and in a contract between Hindds for the purchase and sale
of land i Bombay, the intention of the parties must be ascertaimed from
the terms of the agreement, without regard to any implication.

HIS was & suit for the specific performance of an agree-
ment, in the Gujariti langnage, bearing date the lst of
February 1865, and signed by tue defendant, by which the
pluntiff agreed to sell, and the defendant agreed to buy,
three chéli or ranges of building, situated near the Falkland
Road, in the island of Bombay, for the price of Rs. 20,400,
on account of which the defendant had paid to thé plaintiff
Bs. 2,000 as earnest-money.

The original suit was tried by Couca Acting C.J, ina

« Divisivn Court, on the 11th, 16th, and 18th ofJanuary136°
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