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. . ..
In accordance with previous decisions of this court, such 1866.
part of the property in the plaintiff’s hands (if any) as may f:\“,g T

be held to be her peculiar property, should not be taken .,
into account, is in need of support. Pl

A new decree to be passed ; costs to follow final decision,

Suit remanded.
— g LRl

Special Appeal No. 174 of 1865. 1868,

Nov. 23.

Hart MAEA'DAIT JOSHT ..vvvvvviiiiensnoe.. Appellant.
Va'supev MORESHVAR JOSHI............ . ... Respondent.

"Hindé Law—Minority— Limitation—Reg. V. of 1827, See. vi1, CL 3,
—~dot X1V, of 1859. .

Held that Reg. V. of 1827, "See. vIr, CL 3, did notalter the Hindd

law of minority ; but only defined the period of limitation in eases of

minority generally 5 and that the term * wminors” used in See. 12 of Act

XIV. of 1859 must be construed according to the law of the party inthe
case, ’

HIS was a special appeal from the decision of R. H,

Pinheéy, District Judge of the Konkay, in Appeal Suit

No, 615 of 1864, reversing the decree of the Munsif of Pen
in Original Suit No. 695 of 1864.

The facts fully appoar in the following judgment, redorded
by the District Judge, on the 25th of January 1865 :—

“ This action was instituted by the respondent, ‘Hari, as
the s6n and heir of Mahadaji Moreshvar Joshi, deceased, to
recover from the appellant, Visudev Moreshvar Joshi, his
one-third share of half an indm field called khadki or bhéti,
in the village of Karambeli, in the Sénkshi T#luka of the
Kuldbé Sub-Collectorate, in the Konkun District, valued at
Rs. 850, and three years’ mesne profits, estimated at Rs. 140,
on the ground that the field-was originally the common pro-
perty of three brothers, viz., his father, Mahddaji, the
appellant, Vasudev, and Bélkrishna, and that Balkrishna had
given him his one-third share of the half-field which ke held, .
while the appellant refused to give him one-third - share .of
the other half.

1.—42
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1865, - « The defendant Vafjanith- did mot defend the suit.
The defence of Vadudev was that plaintif’s father, Mahi.
Vaamegy 04j1; separated from his father, Moreshvar, and from appel-
Morzervar. lant, taking his share of the family property, forty yearsago;
that the field mentioned in the plaint was not part of the
property assigned to the appellant’s father ; that this field
*  has been cuitivated by the appellant alone for the past forty
yoars ; that plaintiff stated in his plaint, :that he brought
this action now, because he had been up to within alate
- period a minor ; but this assertion was inadmissible, as his
mother, as his guardian, had sued for him, and hadsolda
portion of the estate ; that it is evident that plaintiff’s father
did take his share of this one field only; that it was deter.
mined, in Appeal No. 74 of 1858, that plaintiff had no right
to a share of this field, and this present claim was barred by
Sec. 2 of the Code of Civil Procedure ; and that the smount

of mesne profits claimed was excessive,

RI
M.un‘m 19

¢ On the 8rd of October 1864, A’zam Mukundrév Bhisker,
Munsif of Pen, awarded the claim with costs, on the ground
that it was not proved that plaintiff’s father had Is_eparated
from the family after receiving his share of the family pro-
perty ; except that the Munsif awarded only Rs 124, mesne
profits, instead of Rs. 14}, as claimed.

“ Vésudev Moreshvar Joshi appeals, on the grounds
that—(1) It was contrary to law that the Munsif awarded
plaintif’s claim, when it was barred by the statute’of
limitation ; (2) plaintifi’s father separated from his family
more than forty years ago, and at the time of separation he
took his full share of the property ; (3) the Munsif has erred
in allowing the claim, when the plaintiff was unable to
substantiate it by proof; (4) the cause of action arose when
the plaintiff’s father separated, and not when his grandfather
died ; (5) the Munsif should not have admitted the plea of
mmonty, whon plaintiff, although a minor, was under the

. guardianship of his mother, who managed the estate ; and

(6) the Munsif’s award as regards mesne profits was not
just;
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# The issues for decision in this suit are-—-(l) Is the land
mentioned in the plaint the undivided property of the family
of the parties of this suit ? (If so, of course; plaintiff, as the
heir of his father, Mahadaji, is entitled to Tecover & one-
third share, unless-the claim is barred by the lapse of time.’
Therefore, the second issue will be) (2) If so, is the claim

barred by lapse of time ? . (3) If not, have the mesne profits -

been properly assessed by the Munsif ¢

“ My finding on the first issue is in the affirmative, and
for plaintiff. The appellant has himself proved this in this
court : for, at his request, I sent for the record and proceed-
ings in"Appeal Suit No. 74 of 1858, decided by the Joint
Judge, Mr. Compton, on the 5th of February 1859, and
examined the phdrkhat No, 72, This phérkhat disposes of
the first issue in this appedl most completely, It isadmitted
on all sides that this is the phérkbat executed by respondent’s
father, Mahddji, to his father, Moreshvar or Mor Joshi.
By it he admits the receipt of his share of the family pro-
perty; and relingnishes all claim to that portion “of the
property that remained with his father and brothers, except
the land whick is the subject of the present suit. Regarding
the land which is the subject of the present su1t the follow-
ing exphmt provision is made :—

“ Mauje Tmrbeli‘yaﬁ:eﬁ indm jamdn bight el dhe ti tumhi
vidyamén ahds ton tumhd kade, témele mége, trivarge yathé
vibhdger gheun * that is, on the death of Mor Joshi, the field
which is the subject.of the present suif, was specially re-
served for division between his three sons, of whom re-

spondent’s father, MahAddji, was one. Therefore, unless the

claim is barred by lapse of tnne, respondent’s claim to a
third of the land must. be awarded,

"% My finding on the second issue is, that the claim is
barred by the law of limitation. Respondent’s pleader ad-
mits, and it is also stated in tho plaint, that Mor Joshl, the
father of Mahddajiand of the appellant, and gra.ndfather ‘of the
respondent, died in Shake 1766 (a.D. 1844), that is, twenty-
two years before this actmn was filed. The respondent con~

3ay
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tends that the ordinary term of limitation does not apply t,
this case, as he was,-as an infant, incompetent to sue. Iy
his examination before the Munsif respondent called himself
twentyfo Now the paragraph above quoted from Mahﬁdéji’s
'phz'lrkha,t shows that the cause of action in this case acerued
from the date of Mor Joshi’s death ;'and Sec. 11 of Ae
XIV. of 1859 (a) must be applied to this case. Fither
Mahddaji was alive when his father, Mor Joshi, died; or
else Mahidaji was dead. If Mah&ddji was alive when Mor
Joshi died, then, as at the time when the cause of action
accrued to him, he was not under a legal disability, no time
can be allowed on account of the subsequent disability of
his sou, the respondent, claiming through him. If Mahidsji
was dead when Mor Joshi died, then it follows that Mahaddji
died either in or before the year Shake 1766 (a.. 1844) ;and
therefore, Mahaddji’s son, the respondent, was twenty-two
years of age when this suit was instituted. But, by Hindd
law, respondent’s legal disability as an infant ceased when
ho attained the age of sixteen years ; and, therefore, this
suit was not © commenced within three years from the time
when the disability ceased.” Hence it follows, that, whether
Mahddaji predeceased his father or not, rcs‘p’ondenf’s claim
1s barred by lapse of time.

‘I need not, therefore, record any finding on the third
issue. I reverse the Munsif’s decree ; and reject the claim

with costs,” -

(a) Sec. 11 :=—If at the time when the right to bring an action fird
acerues, the person to whom the right acerues is under a legal disability.
the action may be brought by such person or his representative within the
same time after the disability shall have ceased, as would otherwise hare
been allowed from the time when the cause of action acerued, unless such
time shell exceed the period of three vears, in which case the suit shal
be commenced within three vears from the time when the disability
ceased ; butif at the time when the cause of action accrues to any persol,
he is not under a legal disability, no time shalt be allowed on account of
any subsequent disability of such person, or of the legal disability of ary
person claiming through bim.”

_Sec. 12 t—* The following persons shall be deemed to be nnder legt
dnsabxht'y within the mesning of the last preceding section : mamied
women in cases to be decided by English law, minors, idiots, and lupe-
tics.”=Act XIV. of 1859, ¢ P
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Vishnu Moveshvar Kelkar, for the appellant, contended

that since Reg. V. of 1827, Sec. vir., CL. 8 (3), provides that
the legal disability of a minor is removed on his attaining  »
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the age of eighteen years, the District Judge was wrong in’ Moresuvax.

spplying the Hind@ law to the case.
Dhirajldl Mathuradds for the respondent.

Covcn, J. ;—Reg. V. of 1827, Sec, vi1, ClL. 8, does mnot
alter the Hindé law of minority (¢) ; but only defines the
period of limitation. This is now governed by Act XIV. of
1859, Secs.11 and 12, where the word  minor” is only used.
The Act must be construed according to the general law ;
and Act XX. of 1864, Sec, 30, makes no difference.

The decision of the Judge on the question of minority is,
therefore, right ; aud we confirm his decree with costs.

WarpeN, J., concurred.

~ Decree affirmed,

{b) “ The whole current of authorities “fixes majority at sixteen years,
which Jaganndtha and Servara, compilers of Digests, explained to .mear
the entrance on the sixteenth year ; but which elder commentators of
greater weight understand to mean sixteen years complete,”’— Calebrooke
in 2 Strange, H. L. 78. Sec also 1 Colebrooke’s Digest, p. 201, 3rd Edn.:
1 Macnaghten, Princ. H. L. 103, ch. vii. ; and Steele, Law and Custom of
Hindii Castes, II1., 27.~~Ep.

(¢) “ And in cases of the minority or continued insanity of the
claimant, no limitation shall bar the recovery of a claim sued for within
six years of the minot attaining the age of eighteen years, or the insanc
person recovering the use of reason; and if a claimant die during such
minority or insanity, the said period of six years from his death shall be
applied to suits entercd by his heirs or executors,”

-
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