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respondent, Motirdm Govindrdm, and the other male heirs
(if any) of Narsirim Gangrém, are entitled to the reversion
of and in the said houses and lands, and the rents and profits
thercof, on the death of the said Mahélakshmi.

The Court farther orders that the parties to this special
appeal shall respectively bear their own costs thereof; and
that the said Maydrdm Bhdirdim and the said Mah4lakshmi
shall pay to the said Motirim Govindram all the costs of this
suit in the courfs below.

\ Decree amended.
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Speciul Appeal No, 652 of 1865.
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Depaszt of Dower-fewels (Palld) in contemptatmn of marrmye—--Legal
Representative— Heir— Parties— Remand.

The High Court remanded the case in consequence of a misunderstund-
ing of the Distriet Judge as to the meaning of the term *“legal representa-
tive,” which he supposed to be identical with “ heir.””

New directions given as to parties.

THIS’ was @ special appéal from the decision of C, H,

Cameron, District Judge of Shrat, in Appeal Suit No.

82 of 1862.

The original suit was instituted by Vijkor to recover from
Fakfrbhéi and A’tmédrdm certain ornaments of the value of
Bs. 775 alleging that the same had boen deposited by her
late brother Nandlal, and the second defendant, A’tméram,
with the first defendant Fakirbhai’s father, Tuljaram, on the
occasion of his (Nandlal’s) betrothal with Jaikor, daughter
of Vallabk Haribh4i ; and that her said brother having died
without the intended marriage hgving taken place between
him and Jaikor, sinco-dead, she, the plaintiff, was entitled to
the said ornaments. -~

Fakirbhasanswered that his deceased father had desired
himnot to deliver up the said ornaments, unless asked to do

ir—11
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so by Fakir Haribbéiand A’ tméram jointly ; and that, accord-
ingly, he would deliver them to the plaintiff, Vijkor, if
Fakir Haribhai’s heir (Fakir_ himself being dead) and
Atmaram desired him to do so. .

A'tmardm denied that the plaitiff was Nandll’s heir;
alleged that Nandlal’s heirs were his daughter and his
brother’s widow ; denied that the ornaments in dispute were
the property of Nandlal, and alleged that they belonged to
his deceased sister Vijkor, whose heir was her son.

On the 18th of October 1861, the Principal Sadr Amin
threw out the plaintiff’s claim, on the ground that another
suit was pending, between her and another person, for the
purpose of having it determined who was the heir of Narndlil,
and that this suit would not lie before that was concluded.

On the 11th of December following, the District Judge, in
appeal, reversed the Principal Sadr Amin’s decision ; and
remanded the case, with directions to dispose of it on its
merits.

On the15th of April 1862, the Principal Sadr Amin decreed
in favour of the plaintiff; being of opinion that she was en-
titled to recover the said ornaments, Nandlal having made s
wiil in her favour.

In appesl, that decision was, on the 14th of July following,
reversed, by the then District Judge, A, B. Warden, on the
ground that there was no evidence in the case to show “that
the ornaments in question were given by Nandl4l to Jaikor.”

In special appeal, this decision was on the 19th of August
1868, reversed by the High Court (Forpgs and TuckEs, J1.),
which remanded the case for the determination of the follow-
ing points :—(1) Is Vijkor the. legal representative of Nand-
1417 (2) Did Nandldl, either singly, or in conjunction with
A’tmardm, deposit with Tulédrém ornaments, forming the
whole or part of Jaikor’s pallu,of the value claimed in the
siit 7 (3) Are Nandlal’s representatives entitled to recover
these ornaments from Tuljdrém after Jaikor’s -death, and
without Atmirim’s concurrence.
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The case, accordingly, was sent back to the District Court,
where, the vakils of both parties saying that the préof of
these points was not to be found in the record, it was, under

- Bec. 356 of Act VIIL of 1859, sent back to the Principal
Sadr Amin to take guch evidence as might be forthcoming
on either side regarding those points.

The Principal Sadr Amin, having, a.ccordihgly, taken such
evidence as wag offered, returned the case to the District
Judge, C. IL. Cameron, who -passed the following decision
thercon, on the 12th of September 1865 :—

“Plaintif’s (respondent’s} vakil is called on to show what
proof has been adduced respecting the first issue : whether
Vijkor is the legal representative of Nandldl. The wvakil,
Ratanrfim D4ji, states that, in the proof now received, there
is nothing to prove this issue; hut that he relied on two
exhibits, Nos. 84 and 35, and recorded in this case, as it was
before it was returned by the Judges of the High Court.
These are a will and a certificate of admmlstra.tlon of Nand-
lil’s property

“Now the certificate of administration cannot prove that
phintiff is Nandl4l’s heir. It rather goes against that fact,
as she would have certainly got a certificate of heirship, in-
stead of administration, if she had had no doubts about the
one heing as easy to get as the ather. The will has not beext
proved. The vakil says that it does not require proof; it
having been already proved in another case. It appears,
however, that in that case the parties were different; and,
moreover, the decree in that case is not recorded here.
So there is positively no proof that plaintiff is Nandlal’s heir.
There is no excuse, as the vakil, Ratanrém, acknowledged
before me, on the 13th of June, that the proof of this issue
was not on the record. He should, therefore, have taken

measures to produce it.

“My finding on the first issue is, that it is not proved that
Vijkor is the legal representative of Nandlil. No finding,
therefore, is necessary on the other issues. No further issue
was sough}; by either party.
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“ On the ground above shown, I reverse the decree of the
Principal Sadr Amin; and throw out plaintif’s claim, sad-
dling her with all costs.” -

. Hence the present special appeal, which was based on the
following grounds of objection to the abbve decision:—

* (1) That the District Judge ‘'has misunderstood the expres-
sion “ legal representative of Nandldl,” ocqurring in this Hen-
ourable Court’s order of remand, inasmuck as he has taken
it to stand for « Nandlal’s heir;”’ (2) that the appellant’s
status as Nandlal’s representative having been determined in
another sait, namely, in Suit No. 147 of 1861, the District

"Judge was wrong in holding that that decision could not
. affect the respondents, who were not parties to that sut;

(3) tMat.he was wrong in deciding the first issue against the
appellant, in the face of the certificate of administration
alluded to in his judgment; (4) that he has omitted to
decide the sccond and third points mentioned in the said
order of romand. )

The case was heard before WEsTROPP and Grssg, H.
Nindbhdi Haridas for the appellant.
Dhirajlal Mathurddds for the respondent.

WesTrRoPP, J. :—The Court is clearly of opinion, “that the
Judge has misunderstood the first point, laid down in the
decree of this court bearing date the 19th of August 1862
Tt is not by any means a matter of course that the heir and
legal representative of a deceased person should be one and
the same individual, Such may or may not be-the case.

The plaintiff has propounded an exhibit, No. 35, beinga
decree bearing date the 25th of November 1861, which
decree, if genuine, confers upon the plaintiff the character of
legal representative of the deceased Nandlal, in virtue ofa

~will, made by him, and bearing date the 13th of January

1859, in which he appoints her to be his executrix. With-
out expressing any opinion whatever as to her right, under
that will, to a beneficial enjoyment -of any portion of his pro-
perty, it and the decree of the 25th of November 1861,



APPELLATE CIVIL JURISDICTION.

>

founded upon it (and which is &imilar to a ‘grant of probate
at the Original Side of this court), if that decree be genuine,
constituted, in our view, Vijkor the legal representative of
the deceaged Nandlal, pnd. entitled her to sue ail persons who
may be debtors to his estate. If her allegations in law and
fact be well founded, thQ defendant Fakirbhéi is in the posi-
‘tion of a.debtor to the estate; and as such, has no right,
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odr has A’tmérétﬁ; to question the grounds on which the

alleged decree df the 25th of November 1861, granting
administration of the estate of Nandlal to Vijkor, was made,
if in fact it were made, by the court, whose decree it pur-
ports to be. :

The Judge has arrived at a decision upon the first issue, on

the mistaken hypothesis that * heir ”’ and “legal representa-
tive” are convertible terms : whereas the heir and legal repre-
sentative are frequently wholly different parties ; and in this
very case, it may well be that, though Vijkor may be the legal
representative of Nandidl, his daughter Manglégavari may be
his heir, and may be entitled, when she thinks fit so to do,
to call upon Vijkor to account for such part of Nandlal’s
cstate as may come to the hands of Vijkor : a matter into
which we shall not travel, it being wholly foreign to this suit.

By his ﬁnding on the first issue, the Judge conceived
himself discharged from the necessity of determining the
second and third issues, which, together with the first, we
must now remit to the Judge for determination.

Tt appears that the defendants, Fakirbhéi and A'tmérém,
admit that they claim no beneficial interest in the property
alleged to have been deposited ; and confend that although
it was, d:eposite& on the betrothal of Jaikor to Nandlél, in
anticipation of a marriage between them, and although that
marriage, in consequence of the death of Nandlal, never took
Place, yet the property was finally parted with by Nandldl,

and had become absolutely the property of Jaikor, and, on -

her death, vésted in her heirs ; and that, therefore, the plain-’

tiff, even if the legal representative of Nandldl, cannot
recover it,
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On the other hand, the plaintiff contends that the property
was deposited in trust with Tuljirdm (the father of. Fakir
bhdi) for Jaikor, in anticipation of the intended marriage,
and, that in the event, which happened, of that marriage
never taking place, there was an utter fajlure of the con-
sideration for that deposit for the benefit of Jaikor, and
there wag a resulting trust in favour of Nandlal, or his legal

- representative if he were dead; and it was urged that

Jaikor or her heirs might as well contend, as that which
they have contended, that if she refused to .follow up the
“betrothal by marriage, she or they would be entitled never.
theless to hold the property, although there was a cdmplete
Tailure of the consideration for the deposit.

Such being the nature of the questions involved in the
second and third issues, we think that the suit is defective
for want of parties; and we must direct that the heir or
heirs of Jafkor be made parties to this suit.

We reverse the decree of the District Judge, bearing date
the 13th of June 1864, and remand the case for a fresh irial
on the merits, including therein the points laid down for his
determination in the decree of this court, bearing date the
19th of August 1863.

Previously to his proceeding with such trial, we direct
the Judge to cause the heirs or heirs of Jaikor to be made
parties to this suit, and to have due notice of the day fixed
for such trial, and that they be at liberty to adduce such
evidence thereon as they may be advised ; and we direct the
costs of this special appeal to follow the final decision.

\ Suit remanded.
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